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BACKGROUND 

1. Lake Moore Gypsum Pty Ltd (“Lake Moore”) became the holder of Exploration 

Licence 70/3589 (“the E”) on 23 June 2010. The E is located north east of the 

town of Kalannie and is approximately 260 road kilometres from Perth.  
 

2. Lake Moore is required, as a condition of the grant of the E, to expend in each 

expenditure year a minimum of $20,000.00 on the E. In the expenditure year 

ending 22 June 2011(“Expenditure Year”), Lake Moore claimed in its annual 

expenditure report (“Form 5”) to have expended on the E the sum of $22,738.00.  
 

3. The particulars of the expenditure claimed in the Form 5 by Lake Moore to have 

been expended on the E in the Expenditure Year is as follows: 
 

General Prospecting Activities 
 

     Metal Detecting: 24 days at $500.00:    $12,000.00 

     Plant and Equipment Hire:      $  1,600.00 

     Fuel, Oils, etc        $  1,000.00  

     Field Supplies (food consumables, etc)    $  1,400.00 
       

     Sub-Total        $16,000.00 
 

    Annual Tenement Rent and Rates    $  2,738.00 
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    Administration/Overheads/Native Title    $  4,000.00 
 

Total Expenditure       $22,738.00 
 

4. Lake Hillman Mining Pty Ltd (“Applicant”) applies for the forfeiture of the E as 

it alleges Lake Moore has not expended the minimum amount of expenditure of 

$20,000.00 in the Expenditure Year as claimed in the Form 5.  
 

5. The Applicant contends that Lake Moore has not carried out the work as claimed 

in the Form 5 for the Expenditure Year because no person or machine or other 

thing has been seen conducting the work claimed during the Expenditure Year 

nor is there any evidence upon the surface, or within the area of Lake Hillman of 

any such activity. 
 

THE LAW 
 

6. The Applicant has an obligation to adduce evidence of failure by Lake Moore to 

have met the minimum expenditure requirement upon the E. If the Applicant 

establishes evidence there has been non-compliance with expenditure conditions 

the onus falls upon the Lake Moore to satisfy the warden the circumstances of the 

case are not of sufficient gravity to justify forfeiture of the mining tenement. (see: 

Commercial Properties Pty Ltd v Italo Nominees Pty Ltd (unreported WASC, 

Full Court, 16 December 1988, SCL 7427)) 
 

THE ISSUES 

Was the work conducted on the E in 2011 Expenditure Year as Claimed?  
 

7. The Applicant relies upon the evidence of Robert Stanley Nixon (“Mr Nixon”) 

and his son Daniel Anthony Nixon (“Daniel”) a former director and current 

director and the registered manager, respectively, of the Lake Hillman Gypsum 

Project that is operated by the Applicant through a business called Gypsum 

Supplies. The operation by Gypsum Supplies occurs upon mining leases held by 

the Applicant that are located on the surface of Lake Hillman and within the 

boundaries of the E. 
 

8. The evidence of Mr Nixon and Daniel was similar in nature. Mr Nixon said in 

August of 2011 he travelled around all areas of the E and Lake Hillman to 

identified all likely access points to Lake Hillman and the E including an access 

point off Goodlands Road, various private and unnamed road reserves and 

various other properties to ascertain if he could identify any signs of any person 

or machine consistent with work having been conducted as claimed in the Form 5 

by Lake Moore. 
 

9. According to both Mr Nixon and Daniel the soil in the area of the E and Lake 

Hillman is soft comprising of damp mud and soft gypsum. Any person or 

machine that enters upon the surface of Lake Hillman and conducts any activity, 
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even walking, on the surface or surrounds of Lake Hillman would leave 

footprints, wheel tracks, diggings or disturbances that would indicate a person or 

machine had accessed the surface of Lake Hillman that would remain visible for 

long periods of time sometimes years. Mr Nixon and Daniel said they did not see 

any signs of footprints, wheel tracks, diggings or disturbances that would indicate 

activity had occurred on Lake Hillman and the E consistent with the activity 

mentioned in the Form 5.  
 

10. A number of photographs of various access points, fence lines and the general 

topography of the surrounds of Lake Hillman were taken by Mr Nixon and placed 

into evidence. Daniel described the operations conducted upon Lake Hillman by 

Gypsum Supplies as being extraction of agricultural and industrial quality 

gypsum from the mining leases. Approximately 3 people work at the Project for 

between 5 to 6 days per week mining, processing and loading trucks throughout 

the year. According to Daniel, the first three or four months of 2011 record 

quantities of gypsum were mined by Gypsum Supplies and removed by large 

trucks to various customers.  
 

11. Access to the operations of Gypsum Supplies on Lake Hillman was described by 

both Mr Nixon and Daniel as being via a private access road that has, in the past, 

been the subject disputation between Lake Moore and the Applicant. That 

disputation was resolved by Lake Moore, the Applicant and Mr Nixon entering 

into a Deed of Undertaking that provided the right and terms for representatives 

of the Applicant and Lake Moore to enter upon the private access road and the E. 

In the course of the disputation over access to the private access road, the E and 

Lake Hillman Mr Nixon and Daniel had dealings with Lake Moore's witness, 

Colin Ross Atkins (“Mr Atkins”).  
 

12. Both Mr Nixon and Daniel gave evidence that any person or thing that entered 

upon the surface of Lake Hillman and moved across or around its terrain would 

be readily identifiable as the topography of Lake Hillman is a flat, unremarkable 

dry lake. According to Daniel, the area of operations by Gypsum Supplies is 

somewhat raised and provides an ideal vantage point to observe any person or 

thing moving across the surface of Lake Hillman over a substantial distance and 

particularly the approximately 2 kilometres to Goodlands Road.  
 

13. Daniel stated because of the previous disputation between the Applicant, Mr 

Nixon and Lake Moore employees of Gypsum Supplies have been instructed to 

report any movements of people across Lake Hillman or the access road to him or 

others involved in the operations. Both Mr Nixon and Daniel gave evidence they 

have never had reported to them by staff members of Gypsum Supplies in the 

Expenditure Year of any person or persons having been observed walking across 

Lake Hillman or accessing the private road other than those dealing with Gypsum 

Supplies.  
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14. Mr Nixon gave detailed evidence of the names of the landowners of various 

properties near and over which the E is located. He also gave detailed evidence 

and produced photographs of a vantage point located on Goodlands Road that he 

believed match the area described by Mr Atkins as being the place Mr Atkins said 

he crossed several fences and Lake Hillman in the course of the conduct of 

exploration activities. That area was described by Mr Nixon as being a fenced 

stock paddock with two substantial stock fences on the road boundary and near 

the boundary of Lake Hillman.  
 

15. The evidence of Mr Nixon and Daniel was consistent in that they stated that 

exploration claimed to have been conducted by Mr Atkins on the E did not occur 

they would have seen Mr Atkins moving across the lake surface as he would have 

been visible to those working the Gypsum Supplies operations and there would 

remain signs Mr Atkins had walked across or conducted activities on the ground 

in or near Lake Hillman. 
 

16. Evidence of the work said to have been conducted by Lake Moore during the 

Expenditure Year was given by Mr Atkins in an affidavit sworn 11 August 2012 

and oral evidence given at the hearing of this proceeding. 
 

17. The affidavit evidence of Mr Atkins was verified by him to be true at the 

commencement of his oral evidence. Mr Atkins has been involved in the mining 

industry to some 47 years. He has been an associate member of the Australian 

Institute of Mining and Metallurgy for some 22 years. He is the director of a 

number of mining companies including a company called Wildbeach Corporation 

Pty Ltd who had previously held the same ground as the E. 
 

18. According to Mr Atkins during the period that Wildbeach held the same land that 

is now the E, a geologist named Nick Winnal, conducted significant exploration 

and testing of the ground for gypsum. As a result of the work conducted by Mr 

Atkins and Mr Winnal a number of reports were written by Mr Winnal on the 

gypsum deposits within the land that is now the E. The exploration resulted in 

finding of a world-class gypsum deposit in the area of the land that is now the E. 
 

19. Mr Atkins confirmed both in his affidavit and his oral evidence that the sole 

director and shareholder of Lake Moore is his son's girlfriend Nikki Williams. 

Lake Moore holds a number of tenements in the area near Lake Hillman. In fact, a 

number of tenements cover the lake area that is geographically known as Lake 

Moore.  

20. Mr Atkins said he resides in Queensland and, at the request of Lake Moore, 

travelled to Western Australian to do exploration work on the E and other mining 

tenements held by Lake Moore on five occasions during the Expenditure Year 

between the period 23 June 2010 and 22 June 2011. The dates between which he 

travelled to Western Australia to conduct that exploration work were as follows: 
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a. 24 to  28 July 2010; 

b. 8 to 12 January 2011; 

c. 6 to 10 February 2011; 

d. 6 to 8 April 2011, and ; 

e. 18 to 30 April 2011.  
 

21. On each of the occasions listed above Mr Atkins said he hired a car from Avis car 

rental and either drove himself in the hire car from Avis or used his son Robert 

Atkins, heavy four-wheel-drive vehicle to travel to the mining tenements held by 

Lake Moore. Mr Atkins said he does not keep a day-to-day diary of the work that 

he does but keeps a diary in Queensland of when he travels. He did not produce 

his travel diary but relied upon the Avis rental car invoices and receipts to verify 

the dates he travelled to the E’s held by Lake Moore. 
 

22. Each time Mr Atkins travel to the E he said he would drive through Kalannie and 

onto Goodlands Road where he would park on the west side of the E and then 

proceed on foot to walk across the E carrying a backpack, 4 litres of water, a 

metal detector and a 5 foot long hand augur. At various times he would also 

parked his car at various other points around Lake Hillman and enter upon the 

area of the E and there conduct his exploration work. 
 

23. Mr Atkins said he conducted metal detecting for gold and other minerals 

including iron ore because some 60 kilometres away a goldmine exists and he did 

not exclude the possibility that other minerals existed upon the E. Exploration 

conducted by Mr Atkins was said by him to consist of metal detecting, hand 

drilling shallow surface holes, and inspecting the soil with a geologist's eye glass. 

Despite some 24 days of exploration by these methods Mr Atkins said he found 

no signs of any other minerals except gypsum on the E. 
 

24. Mr Atkins confirmed he was paid $20,000 by Lake Moore for the work he 

conducted upon the E during the period 23 June 2010 to 22 June 2011. The 

payment of the sum of $20,000 to Mr Atkins by Lake Moore was not made until 

approximately February 2012. That was explained by Mr Atkins as being because 

he was paid when the funds were available from Lake Moore and there was no 

hurry in being paid. Mr Atkins said he issued no invoice to Lake Moore for the 

work he conducted on the E, no price for the cost of his work he conducted on the 

E was agreed with Lake Moore and no report was produced as to the findings of 

the exploration work he conducted on the E. Mr Atkins says the outcome of his 

work was verbally relayed to Ms Williams. 
 

25. Mr Atkins was challenged by counsel for the Applicant in cross-examination on 

the number of times he travelled in the Avis hire vehicle to the E. Mr Atkins 

confirmed the records of the hire of the Avis hire vehicle as attached to his 

affidavit of 11 August 2012 reflected each time he travelled to Western Australia 
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and took the Avis hire vehicle to the E as it was an easy drive along sealed roads. 

Counsel for the Applicant specifically drew Mr Atkins attention to each of the 

invoices and receipts from Avis that Mr Atkins relied upon to verify his travel to 

the E. Specifically, Mr Atkins was asked to comment on the total number of 

kilometres the Avis hire vehicle travelled during the hire period which stated as 

follows: 
 

a. 24 to  28 July 2010  - 296 kilometres 

b. 8 to 12 January 2011  - 312 kilometres 

c. 6 to 10 February 2011 - 289 kilometres 

d. 6 to 8 April 2011   - 144 kilometres 

e. 18 to 30 April 2011  - 589 kilometres  
 

26. Mr Atkins was unable to provide any explanation why the round-trip to the E and 

Kalannie of not less than about 570 kilometres is not reflected by the kilometres 

travelled in the Avis hire vehicle. Mr Atkins proffered he may have taken the four 

wheel drive vehicle that belonged to his son Robert on some of the trips. Mr 

Atkins denied the proposition from counsel for the Applicant that he had never 

travelled to the E as described by him. 
 

27. In the course of his exploration, Mr Atkins said he crossed 2 old fences on 

Goodlands Road that he described as ‘poor fencing’ and could observed trucks 

moving in and out of the mining operations conducted by Gypsum Supplies on 

behalf of the Applicant. Mr Atkins stated he did not see Mr Nixon, Daniel or any 

other person in the course of his exploration on the E and certainly did not use the 

private access road that had been the subject of the earlier dispute. 
 

28. Other than receipts for the Avis hire cars mentioned above no other receipts for 

expenditure as claimed in the Form 5 by Lake Moore were produced by Mr 

Atkins.  
 

29. Ms Williams gave evidence she was aware Mr Atkins did work on the E but 

could not give details of that work other than to say she left the planning of the 

work to Mr Atkins and Shannon McMahon of McMahon Mining Title Services. 

Ms Williams stated she relied upon information she was provided by Mr Atkins 

in respect to what he said he had done upon the E. She had a vague understanding 

of proposals in relation to the development of the E and other mining tenements 

held by Lake Moore. 
 

30. No receipts, invoices or other supporting documents for the expenditure claimed 

to have been conducted in the Expenditure Year in exploration upon the E were 

produced by Ms Williams in support of the amount claimed in the Form 5. Ms 

Williams confirmed she received no written reports from Mr Atkins for work that 

he claims to have conducted upon the E in the Expenditure Year.  
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Does the Form 5 Accurately Record Expenditure on the E? 
 

31. According to Ms Williams, the completion of the Form 5 for the Expenditure 

Year for the E was completed by Mr McMahon from McMahon Mining Title 

Services. Ms Williams said the understood the information contained within the 

Form 5 was provided by Mr Atkins to Mr McMahon. The function of the 

management of the E was handed by Ms Williams to McMahon Mining Title 

Services to conduct. Ms Williams said Lake Moore had engaged Mr Atkins to 

plan and implement activity on the E and other mining tenements held by it 

because of his prior exploration activities on the E when it was held by 

Wildbeach. She said she trusted Mr Atkins and Mr McMahon of McMahon 

Mining Title Services to do what was necessary to assist in the development of 

future mining operations on Lake Moore's mining tenement holdings including 

the E. 
 

32. The sum of $20,000 paid to Mr Atkins by Lake Moore was predominantly done 

so in February 2012. The money came, according to Ms Williams, from her 

personal account. According to her affidavit of 15 August 2012, Ms Williams 

said the sum of $20,000 paid to Mr Atkins for some of the work he did on all of 

the tenement holdings of Lake Moore. However, in her later affidavit of 3 

September 2012, Ms Williams said the payment of $20,000 made by her in 

February 2012 to Mr Atkins was via his private company and related only to the 

E.  
 

33. Ms Williams said she Mr Atkins came to Perth approximately five times during 

the Expenditure Year and he would visit her on each occasion to discuss the 

progress of the exploration work on the mining tenements held by Lake Moore. 

Ms Williams said she had not discussed with Mr Atkins how much more money 

would be needed to be expended by Lake Moore on exploration of the E. 
 

34. Ms Williams acknowledges she cannot give precise details of the work done by 

Mr Atkins on the mining tenements including the E as she left all of the 

operations on the E to Mr Atkins and Mr McMahon of McMahon Mining Title 

Services. Ms Williams said she trusted Lake Moore would be charged 

appropriately by Mr Atkins for work he carried out and further funds would be 

made available and paid to Mr Atkins as they become available. According to Ms 

Williams, Mr Atkins intends to develop the E and other mining tenements held by 

Lake Moore by seeking funds from investors.  
 

35. Ms Williams did not produce any receipts or any invoices for the work claimed to 

have been conducted by Mr Atkins or for other expenditure said to have been 

incurred on the E in the Form 5 during the Expenditure Year. Copies of a 

personal bank account belonging to Ms Williams demonstrating payments she 

claims to have made directly to Mr Atkins private company, Kanaya Holdings 
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Pty Ltd, were produced into evidence. Further, copies of joint accounts held by 

Ms Williams and her partner, Mr Robert Atkins, the son of Mr Atkins, and also 

Mr Robert Atkins private company, RAMS (WA) Pty Ltd were also produced 

into evidence to demonstrate other payments is said to have been made to Mr 

Atkins for work carried out by him on other mining tenements held by Lake 

Moore. 
 

36. Mr Atkins acknowledged he spoke to Shannon McMahon of McMahon Mining 

Title Services on the preparation of the Form 5. Mr McMahon is a nephew of Mr 

Atkins. No representative from a McMahon Mining Title Services was called to 

give evidence in this matter in respect to the preparation of the Form 5. 

According to Mr Atkins, the only person he dealt with at McMahon Mining Title 

Services was his nephew, Mr McMahon, and he had no idea who the person, 

Tony Ly, is who apparently signed the Form 5. 
 

37. In summary, that is the evidence in this proceeding. 
 

Findings of Fact 
 

38. I accept wholly and without question the evidence of Mr Nixon and Daniel 

regarding their observations in and around the E located on Lake Hillman. I find, 

the evidence of both Mr Nixon and Daniel was credible, logical and truthful. I 

find the history of the Applicant’s interest in the E, and the prior dispute 

involving access to the land upon which the E is located when held by Wildbeach 

placed both Mr Nixon and Daniel in a heightened sense of awareness of activity 

in and around not only the mining tenements held by the Applicant but also the 

whole of Lake Hillman itself including the E.  
 

39. I accept the evidence of Mr Nixon and Daniel and find any entry by any person 

upon the surface of Lake Hillman would leave marks that would depict such entry 

and would remain apparent for very long periods of time. I also find during the 

Expenditure Year that a motor vehicle parked on the side of Goodlands Road for 

a day, or on multiple days at a time in a relatively remote and isolated location 

would not go unobserved by staff at the mining operations conducted by Gypsum 

Supplies or by Mr Nixon or Daniel. 
 

40. I also accept the evidence of Daniel and find any person who entered upon the 

surface of Lake Hillman and walked across its surface would, apart from leaving 

obvious tracks, be plainly obvious for all to see given the lake surface comprises 

of soft soil, is flat and devoid of any plant growth for almost its entire surface. 
 

41. I also accept the evidence of Mr Nixon, and find he thoroughly drove around all 

of Lake Hillman on a four-wheel motorbike and paid particular attention to 

obvious access points to Lake Hillman and observed no evidence of the entry of 

any person upon the surface of the lake. I find it is logical that one would not 
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expect to find any signs of the conduct of actual metal detecting on the surface of 

Lake Hillman. However, one would expect to find the tracks of a person either 

entering or exiting the surface of the lake for the purposes of metal detecting. I 

find the same to be said for the conduct of a hand auger on the surface of the lake. 
 

42. I do not accept the evidence of Mr Atkins as being either credible or logical. The 

evidence of Mr Atkins was evasive, completely unreliable, mischievous and less 

than honest. 
 

43. The evidence of Mr Atkins as to the use of hire vehicles from Avis to travel to the 

E is entirely demonstrable of the mischievous and unbelievable evidence he gave 

in this matter. I find Mr Atkins, having confirmed his evidence he travelled in an 

Avis hire vehicle on 5 times to the E on dates specified by reference to the 

invoices from Avis, failed to appreciate the total kilometres travelled by the Avis 

hire vehicles on 4 of the 5 occasions were significantly less than the distance it 

was required to travel from the Perth Airport to the E and return.  
 

44. I accept the evidence of Mr Nixon the road distance from Perth to Kalannie is 260 

kilometres. I also accept the area of Goodlands Road that Mr Atkins said he 

accessed the E on some of the times he travelled to the E is approximately 15 km 

north east of Kalannie. I find a return trip to Perth by road taking into account the 

Avis hire vehicle was, according to Mr Atkins hired and returned to the Perth 

Airport would be a minimum of 520 kilometres.  
 

45. I do not accept the evidence of Mr Atkins that he hired Avis vehicles on the dates 

specified by him for the purposes of travelling to the E to conduct exploration. I 

also do not accept the alternate evidence of Mr Atkins he must have therefore 

used the four-wheel-drive motor vehicle that belonged to his son Robert to travel 

to the E on the dates specified. The evidence produced by Mr Atkins in support of 

his arguments has caught him out. I do not accept the evidence of Mr Atkins he 

travelled to the E on the date specified in the Avis invoices and receipts or at all 

to conduct exploration on the E during the Expenditure Year. 
 

46. I also do not accept the evidence of Mr Atkins he conducted exploration on the E 

for 24 days or at all during the Expenditure Year. It defies logic for Mr Atkins to 

suggest he entered onto the surface of Lake Hillman, off Goodlands Road, and 

then walked for some 20 kilometres to various points of the E on a number of 

occasions and did not leave tracks identifiable by those working the mining 

operations of the Applicant nearby. I also do not accept Mr Atkins would not 

have been observed on the surface of a dry lake when he himself observed trucks 

going to and from the mining operations of the Applicant. 
 

47. I also do not accept as credible or believable the evidence of Mr Atkins he 

conducted 24 days of metal detecting on the E for iron ore or gold. With the 

greatest of respect to Mr Atkins it defies logic that he would suggest to counsel 
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for the Applicant that exploration on the E would not be limited to just gypsum 

and that was why he carried out metal detecting when, the land that now 

comprises the E was held by Wildbeach and explored by Mr Atkins and Mr 

Winnal, it was then not explored for minerals other than gypsum. According to 

the evidence of Mr Atkins, he has wholly explored the land that now comprises 

much of the mining tenement holdings of Lake Moore whilst it was held by 

Wildbeach. That is precisely why Lake Moore has employed Mr Atkins 

according to Ms Williams for his expertise accumulated from previously having 

held the land comprised of the E through Wildbeach. I do not accept a man of the 

experience in mining as contended by Mr Atkins would not have explored the 

area of the E for gold and iron ore in the past and not as he said he was doing for 

Lake Moore in the Expenditure Year. I do not believe this evidence of Mr Atkins. 
 

48. I find the information provided for the preparation of the Form 5 for the E for the 

Expenditure Year was provided by Mr Atkins to Mr McMahon of McMahon 

Mining Title Services. I find the information provided by Mr Atkins is 

demonstrably false, unable to be supported by any documents or other evidence. I 

do not accept upon the evidence of Mr Atkins he attended upon the E as stated by 

him. It follows in those circumstances that I find the 24 days metal detecting at 

$500.00 per day did not occur on the E in the Expenditure Year as claimed in the 

Form 5. I also find the hire of the Avis vehicle at a cost of about $1,600.00 during 

the Expenditure Year was not done so with the intention of travelling to the E. I 

find the amount of $1,000.00 allegedly spent on fuel, oils etc and the field 

supplies of $1,400.00 allegedly purchased for use during the 24 days of alleged 

exploration on the E during the Expenditure Year did not occur. 
 

49. No evidence was produced by Mr Atkins or Ms Williams of any expenditure 

incurred on administration or other overheads. I accept that some work was 

completed in the preparation of the Form 5 on behalf of Lake Moore. However, 

given the findings I have made in respect to the lack of expenditure on the E 

during the Expenditure Year, I do not accept the amount expended would be the 

amount of $4,000.00 as claimed. 
 

50. I do not accept the $20,000.00 said by Ms Williams and Mr Atkins to have been 

paid to Mr Atkins for work he conducted on the E during the Expenditure Year 

was in fact paid for that purpose. I find Mr Atkins did not attend upon the E 

during the Expenditure Year nor did he conduct the work he said he did. I find a 

sum of $20,000.00 was paid from the personal account of Ms Williams to another 

account in February 2011. However, I do not accept her evidence or that of Mr 

Atkins the payments were for the reasons they say it was. It is simply incredible 

and unbelievable that Ms Williams would pay to Mr Atkins the amount of 

$20,000.00 for work he says he has done on the E without the issue of an invoice 

or the production of a report.  
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51. I find Ms Williams, as the sole director and shareholder of Lake Moore, has left 

the conduct of the exploration of the E in the hands of Mr Atkins. I find Ms 

William’s evidence reveals she has nothing but a rudimentary understanding of 

what has been done on the E or what is planned for the E.  I find Ms Williams, has 

little, if any, understanding of the obligations of the expenditure and reporting 

requirements under the Mining Act relevant to the E. I find Ms Williams faith in 

the integrity of those she has relied upon to assist her in the management of the 

mining tenements including the E held by Lake Moore is misguided. 
 

Has the Applicant Proven Non-Compliance with Expenditure Conditions? 
 

52. For those reasons, the Applicant has satisfied me on the balance of probabilities 

that Lake Moore has failed to comply with its obligations to expend the minimum 

amount of $20,000.00 on the E in the Expenditure Year. 
 

53. I find Lake Moore has expended $2,738.00 on rates and rent and not more than 

$1,000.00 on administration being for the payment of the rates and rent and the 

preparation of the Form 5 for the E during the Expenditure Year. 
 

Is Expenditure Shortfall of Sufficient Gravity to Warrant Forfeiture of E? 
 

54. Section 98(4) & (5) of the Mining Act provides if a warden finds the holder of an 

exploration licence fails to comply with the expenditure requirements of s. 98(1) 

of the Act the warden may recommend the exploration licence for forfeiture, 

impose a penalty not exceeding $10,000.00 as an alternative to forfeiture or 

dismiss the application. Any penalty imposed may be awarded to the applicant. 

An order for the forfeiture of the E should not be made unless the warden is 

satisfied in the circumstances of the case of sufficient gravity to justify forfeiture. 
 

55. In Craig v Spargos Exploration NL (unreported, Wardens Court, 1986, noted 6 

AMPLA Bull 73) the warden examined what amounts to circumstances of 

sufficient gravity to warrant forfeiture. The warden found the provisions of s. 

98(5) of the Mining Act impresses upon the warden the necessity of considering, 

not only the non-compliance and the facts directly bearing upon it, but also the 

events leading up to the non-compliance, the conduct of the parties and the actual 

and potential consequences of the non-compliance and of the forfeiture sought 

having regard to the objects and policy of the Mining Act.  
 

56. It should be borne in mind the whole policy of the Mining Act is that a mining 

tenement holder unable to explore for or exploit mineral resources contained 

within the mining tenement should give way to some other person to do so. 

Accordingly the Mining Act encourages exploration and mining activity and 

discourages a mining tenement holder from going to sleep on his rights and 

obligations under the Mining Act. 
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57. I find the shortfall in expenditure on the E by Lake Moore amounts to about 

$16,000.00 of the minimum expenditure of $20,000.00 it was required to expend 

in the Expenditure Year. That shortfall is significant and serious in its own right 

in that Lake Moore did no more than expend upon the E the amount of the local 

government rates, annual rental and file the Form 5 sufficient to appear to meet 

its obligation under the Mining Act. 
 

58. The evidence in this proceeding made it abundantly clear the expenditure claimed 

by Lake Moore, save for those matters referred to above, were not expended and 

the content of the Form 5 as to activity and expenditure upon the E was not only 

misleading but also false.  
 

59. The evidence lead by Lake Moore through Mr Atkins as to the hire of Avis 

vehicles to travel to the E on 5 occasions during the Expenditure Year was 

patently an attempt to circumvent the expenditure conditions for the E under the 

provisions of the Act and to mislead the warden in these proceedings. The very 

documents relied upon by Lake Moore to attempt to demonstrate its compliance 

with expenditure conditions and demonstrate time spent at the E exploring for 

minerals was so obviously unsupportive of its contention it is amazing that those 

assisting Lake Moore in this proceeding did not observe such a glaring error. 
 

60. The evidence of Mr Atkins that he walked across a dry lakebed in full view of a 

mining operation in the middle of Lake Hillman and did not leave any tracks all 

marks is entirely beyond belief. It is also beyond belief that after parking a motor 

vehicle on the side of a country road near the edge of Lake Hillman for whole 

days at a time and the vehicle would not be observed by people working on the 

mining operation in the middle of Lake Hillman. Regrettably, the findings of fact 

that have been made as a consequence of the evidence of Ms Williams and Mr 

Atkins simply draws me to the conclusion that this was an attempt by Lake 

Hillman to circumvent compliance with its expenditure conditions upon which 

the grant of the E was made by the Hon. Minister. 
 

61. The evidence led by Ms Williams that Lake Moore has a plan to mine for gypsum 

on mining tenements held in the vicinity of the E has not been wholly developed 

nor has it been advanced. I do not accept the evidence of Ms Williams or Mr 

Atkins there is any real proposal to develop the mining tenements held or applied 

for by Lake Moore. The evidence of Ms Williams suggests there is no formal 

plan for the exploration or development of the mining tenements including the E 

at this time. 
 

62. In Surina Pty Ltd v Belcrest Corporation Ltd (unreported, Warden’s Court, 

1987, 6 AMPLA Bull 111) the warden said an assessment of whether there is 

sufficient gravity to justify forfeiture of 8 mining tenements should be made 

having regard to the state of the mining industry, particularly at the time of the 
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non-compliance. The evidence of Mr Nixon and Daniel indicated in the first 

several months of 2011 there was high demand for gypsum and the Applicant 

mined record quantities of gypsum from mining leases it operated. I accept the 

evidence of Mr Nixon and Daniel and find at the time of the non-compliance with 

the expenditure conditions by Lake Moore the demand for gypsum was in high 

demand. 
 

63. The conduct by Lake Moore in the manner in which it completed the Form 5 was 

misleading and deceptive and a plain attempt to circumvent its obligations to 

meet its expenditure conditions for the E in the Expenditure Year. Such conduct 

is reprehensible and strikes at the very heart of the policy and intentions of the 

Act that obliges those granted mining tenements to ensure they meet expenditure 

conditions in the attempt to exploit the mineral wealth contained upon the land.  
 

64. The conduct by a mining tenement holder in filing of untrue or misleading annual 

expenditure reports has been a factor justifying recommendations for forfeiture in 

the past. (see: Majeed Pty Ltd v Briggs and Schulda (unreported Wardens Court 

1988 7 AMPLA Bull 146), Rose v Goldtime Australia Pty Ltd [2004] WAMW 8, 

Knope v Stella Blast NL [2005] WAMW 31 and Taylor v Calegari [2005] 

WAMW 2 and 3)   
 

65. The failure by Lake Moore to meet its expenditure obligations occurred in the 

first Expenditure Year following grant of the E. Lake Moore must have satisfied 

the Hon. Minister of its financial capacity to meet its annual minimum 

expenditure commitment within its financial statement pursuant to s. 58(1)(b)(iv) 

of the Mining Act before the grant of the E. I find the failure by Lake Moore to 

meet its expenditure requirements and the circumstances in which it failed to do 

so is a very serious indeed. It is difficult to envisage more serious circumstances 

in which an attempt to disguise and cover the non-compliance with expenditure 

conditions could be perpetrated. There is no evidence any work has been 

conducted upon the E in the Expenditure Year. To impose a monetary penalty 

upon Lake Moore for non-compliance with the expenditure conditions on the E in 

the expenditure year would be grossly in adequate for the circumstances in which 

the non-compliance with expenditure conditions occurred. 
 

66. I find in the circumstances of this case the failure by Lake Moore to comply with 

the expenditure requirements for the E in the Expenditure Year is of sufficient 

gravity to warrant recommendation to the Hon. Minister for Mines and Petroleum 

for the forfeiture of the E. 
 

Conclusion 
 

67. I recommend to the Hon. Minister for Mines and Petroleum that Exploration 

Licence 70/3589, held by Lake Moore Gypsum Pty Ltd, be forfeited. 
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