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Brosnan and Mason v Martinick [2011] WAMW 3 
 

1. Before the court for determination is an Interlocutory Application filed by the 

Defendant in this matter emanating out of the decision that I handed down on 4 

April 2011 in relation to costs. (see: Brosnan and Mason v Martinick [2011] 

WAMW 3) The background to the matter is, of course, in my view, adequately set 

out in my decision of that date. I was charged with a determination in relation to 

the payment of compensation pursuant to s. 124 of the Mining Act (“the Act”). It 

is notable that the parties had negotiated and agreed the quantum pursuant to two 

reports issued by an expert, Mr Bombara, where he had quantified the 

compensation in the amount $818,730. 
 

2. As I have noted, the quantum of compensation had been agreed, however, it was 

the timing of those payments which was in issue. The Plaintiff’s submitted to the 

court that there ought to be a payment plan and detailed its view in relation to the 

timing of those payments in its submissions to the court. The Defendant 

submitted to the court that all of the compensation should be paid in advance of 

any mining operations commencing. As I noted in that decision it was the first 

application of its type under that section of the Act before a warden, and certainly 

it was agreed by all that it was a novel application at that time. 
 

3. Section 123(2) of the Act is the starting point obviously. I should note that the 

Defendant filed an Interlocutory Application. The Plaintiff’s also seek costs on 

the basis of an oral application made by Mr Lawton on the last occasion on the 

basis that they were successful at the trial. As I have remarked, s.123 (2) of the 

Act in my view was the starting point. Pursuant to that provision of the Act the 

Defendant is entitled to compensation for all, and I stress the word "all", loss and 

damage suffered or likely to be suffered by them resulting or arising from the 

mining, and again I place emphasis on "arising". 
 

4. Section 123 of the Act makes it clear that a warden has a wide discretion and can 

make a determination in relation to the quantum of compensation payable. I note 

that s. 35 of the Act states that: 
 

“No mining is to commence unless compensation is paid in full or agreed” 
 

5. The Plaintiffs' primary position at trial was that s. 35 of the Act did not apply to 

them, but nevertheless sought the warden's determination of compensation. The 

Plaintiff’s led evidence from a single witness, Mr Geoffrey Hull, and otherwise 
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relied on the two reports of Mr Bombara. The Defendant did not call witnesses, 

but relied on the reports of Mr Bombara tendered by consent. It is notable that the 

conclusions of Mr Bombara and the observations in his report were not 

challenged by the Plaintiff’s at trial. 
 

6. The Plaintiffs' submission was that an initial payment of $10,000 for all 

exploration activity should be paid initially and then the remainder of the assessed 

compensation should be staggered in payments of one third, but it is notable that 

the Plaintiffs' submission was that those payments should be made after mining 

works had commenced. I pause to note that the purpose of the Act is to make land 

available for mining, but on reasonably stringent conditions. Of course that 

emanates out of the Cazaly decision. 
 

7. I observe that compensation covers more than just physical damage to the land 

and, as I noted in my reasons, it is not mining per se that directly affects the value 

of the land, but the perception of the risk and the intrinsic social factors, and of 

course that emanated out of Mr Bombara's report as well. The Act contemplates 

the loss of social amenity.   
 

8. I conclude that the Plaintiff’s was not wholly successful at trial. The Plaintiff’s 

proposal of a payment plan dependent upon the advances made by the Plaintiff’s 

in relation to the proposed mining activities but essentially paid in arrears was not 

successful before me at trial. I determine that an initial payment of $10,000 

should be paid, and then incremental payments should be made in advance of the 

mining works. On the Plaintiffs' position, therefore, all but $10,000 was to be 

paid after mining exploration, and a third after mining works had been completed. 
 

9. Perhaps that is even more significant when one ponders the fact that mining does 

not appear to have been advanced and, of course, Mr Bombara's assessment 

includes a reference to loss of social amenity, and it includes an assessment for 

the inconvenience of the legal proceedings which obviously has been divided up 

in terms of payment because of my decision and the substantial amounts have 

been alienated but, of course, it appears that other than an initial payment of 

$10,000 in September 2011, nothing else, for whatever reason, has transpired 

since. 
 

10. Some assistance can also be garnered from s. 134(2) of the Act which provides 

that costs shall be in the discretion of the court. Therefore, Parliament has 

conferred an unfettered discretion as to costs on a warden. That discretion is 

informed, in my view, by the scheme of the Act and also the references in s. 123 

of the Act. The costs of negotiation are included in Mr Bombara's determination 

as part of cultivation. Section 123(4)(g) of the Act applies to land under 

cultivation. I find that this applies to the Plaintiffs' land. In support of that 
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conclusion I make reference to the observations and conclusions of Mr Bombara 

in his report and the fact that this was uncontested at trial. 
 

11. In my view, it is now too late for the Plaintiff’s to put up evidence from Mr Hull 

to controvert that situation. Of course, land is not always active. Sometimes it is 

fallow and that especially may be the case where exploration or mining on land is 

contemplated.  In my view, the relevant observations were those of Mr Bombara 

at the relevant time. The Defendant is entitled to the costs of negotiation anyway 

pursuant to s. 123(4)(g) of the Act. I agree with the submissions of Defendant's 

counsel that those heads of loss and damage are inclusive and that they are not 

exclusive.   
 

12. Section 123(4)(g) of the Act provides for payment for more than just social 

disruption which is provided for at s. 123(4)(f) of the Act. As I have indicated, I 

have garnered some support from the scheme of the Act which is to make land 

available for mining under stringent conditions. I have also taken into account the 

language of the Act itself and the fact that the reference is to all loss and all loss 

resulting from mining. In my view, that is indicative of the success of the 

Defendant's application. All of that supports a conclusion that all loss and damage 

is to be compensated. 
 

13. The Defendant seeks indemnity costs. In my view there is no assistance in the 

general case law on indemnity costs as most of those decisions are not germane to 

this set of circumstances. As I said, this was a novel application and the first of its 

type to be advanced before the warden in relation to compensation.  In my view, 

the Act does not distinguish between situations where consent is given and where 

it is not, and further where agreement is reached, and in situations where one of 

the parties has to box on before the warden for an appropriate determination. 
 

14. In this instance, the Defendant consented to the mining works. He agreed that 

compensation. In my view, the Defendant acted reasonably. It was also 

reasonable for the Defendant to put up and submit to the court for determination 

that the compensation should be paid up-front. Again it is notable that the 

Plaintiff’s were in charge of the evidence, as it were, in relation to the success or 

otherwise or the timing and framing of that mining works.   
 

15. As I have indicated, the Defendant was not successful, but the Plaintiff’s were not 

wholly successful either. Having regard to the discretion available to the warden 

and the matters in relation to the scheme of the Act and the language adopted by 

Parliament in s.123 of the Act, I am of the view that it is appropriate to award 

costs in favour of the Defendant in this situation. In my view, reasonable costs as 

referred to in s. 123 of the Act and indemnity costs are not mutually exclusive. 
 

16. In the scheme of the Act, especially in relation to compensation, my view is that 

it is not limited to party-party costs. The scheme of Part 7 of the Act is to 
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compensate a landowner for all loss and damage, and again I place emphasis on 

the utilisation of "all". In my view, this obviously includes the reasonable legal 

costs of negotiation.  However, I go further, as the reference is to all, I agree with 

the submissions of the Defendant's counsel that that implicitly refers to indemnity 

costs. As I have noted in these reasons, that is particularly apposite in the 

circumstances of this case. 
 

17. Accordingly, I grant the Defendant's application and there will be an order that 

the Plaintiff’s pay the Defendant's costs of negotiation in terms of order 1 of the 

application in relation to its costs of negotiation dated 14 September 2012, and 

secondly of the action in terms of order 3 of the Defendant's Interlocutory 

Application dated 14 September 2012.   
 

18. So effectively I make an order that the Plaintiff’s pay all of the costs incurred by 

the Defendant of or incidental to negotiations in relation to compensation under s. 

123(f)(g) of the Act, except so far as they are of an unreasonable amount or have 

been unreasonably incurred, so that subject to these exceptions the Defendant is 

completely indemnified for his costs of negotiation in relation to compensation, 

such cost to be taxed on this basis if not agreed. 
 

19. Secondly, the Plaintiff’s pay the Defendant's costs of these proceedings in 

accordance with the Legal Cost Determination in force under the Legal 

Profession Act that applies to the civil jurisdiction of the Magistrates Court, such 

costs to be taxed on this basis if not agreed, and finally, the Plaintiff’s pay the 

Defendant's costs of this application, such costs to be taxed if not agreed. 
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