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INTRODUCTION 

1 The hearing of Applications 70/26 and 70/27 by Balde Exploration Consultants Pty 

Ltd (“Balde Exploration”) Desmond James Hockley (“the Applicants”) took place 

on various dates between 2000 and 2002.  At the conclusion of the hearing of 

evidence in April 2002 both of Balde Exploration and the objector, Harman 

Nominees Pty Ltd (“Harman”), consented to a direction given by me that, within a 

specified time, written final submissions be filed and served.  Mr Balde, on behalf of 

the Applicants, lodged submissions in June 2002.  Harman sought several extensions 

of time within which to file its submissions.  On each occasion an extension of time 

was granted.  In April 2004, counsel acting on behalf of Harman wrote to the 

Wardens Clerk requesting a further extension to 4 July2004. That extension was 

granted.  Since that letter from counsel, no final submissions have been received 

from Harman.  From that time the matter has remained unresolved.  From that time 

no communications have been received from either of the parties. Mining Warden 

Wilson recently brought the matter to my attention, it having been referred to him by 

the Department.   

THE PROCEEDINGS 

Applications 70/26 and 70/27 

2 Applications 70/26 and 70/27 are Applications for the grant of retention licences 

over land the subject of Exploration Licence 70/1333 held by the Applicants.  

Application 70/26 was lodged on 26 October 1998. The grant of the licence was 

objected to by Harman on 30 November 1998.  Application 70/27 was lodged on 25 

March 1999, shortly before EL 70/1333 was to expire.  Exploration Licence 70/1333 

is held by the Applicants for Retention Licences 70/26 of 70/27. The statutory 

declaration required by paragraph (f) of subsection 70C (1) of the Mining Act 1978 

(WA) (“the Act”) and lodged by the Applicants is identical in each case. It states: “a 

reserve of over 5 000 000 tonnes of high grade heavy mineral sands was established 

at Woodlands. Mining of this ore body is not possible as the owner and other groups 

are opposing a mining operation in the area concerned.” 

3.   What paragraph (f) requires is that an application for a retention licence is to be 

accompanied by a statutory declaration “to the effect that - there is an identified 

mineral resource in the area in respect of which the licence is sought” and that the 

mining of that resource is impracticable for any one of the reasons specified in subs. 

70C (2). 
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4. The area of ground sought in Application 70/26 is approximately 100 hectares and 

that in respect of 70/27 is approximately 113 hectares. The southern boundary of 

Application 70/26 is identical to the northern boundary of Application 70/27. The 

entirety of both of the Applications is over private land with the exception of a small 

road reserve area within 70/26. 

 Objectors 

5 Harman lodged objection 71/989 to Application 70/26 within the prescribed time on 

19 October 2000. Harman lodged objection 120/190, to Application 70/27 on 19 

January 2000. That objection was lodged almost 9 months after the prescribed time 

for lodgement of objections. At the commencement of the hearing before me Mr 

Balde, representing the Applicants, indicated that he was agreeable to my dealing 

with Application 70/27 on the basis that it had been properly objected to. In the 

circumstances, I now extend the time for lodgement of the objection to Application 

70/27 to include 19 January 2000.   

6. Although other objections were lodged, some within the prescribed time and some 

not within time, none of the other objectors pursued their objection to hearing. 

7. The primary ground of objection by Harman is that there is no “identified mineral 

resource” within the land the subject of 70/26 or of 70/27. Harman also objected 

upon the ground that there is no proper basis for the granting of either licence. The 

objector says that the applications do not comply with the requirements of the 

relevant legislation. Harman objects, further, on the basis that all of the land the 

subject of the two licence applications is private land and that no consent to mining 

has been or will be given. The objector also raises the issue, by way of objection, 

that there are significant environmental considerations which require refusal of both 

the licensed applications. 

THE LEGISLATION 

8. The Act, as it was at the time of the making of the subject retention licence 

applications, deals with retention licences in Division 2A of Part IV. Section 70A 

defines “identified mineral resource” as meaning a deposit of minerals identified in 

the prescribed manner.  Regulation 23H of the Mining Regulations 1981 prescribes: 

“For the purpose of section 70A, a deposit of minerals is an “identified mineral 

resource” when sufficient exploration and sampling of in situ mineralisation has 

been undertaken to allow the continuity of mineralisation to be assessed as 

being within the “Indicated” or “Measured” classifications by a “Resource 

Report” prepared in accordance with the Australasian Code for Reporting of 

Identified Mineral Resources and Ore Reserves, published by the Joint 

Committee of the Australasian Institute of Mining Metallurgy, Australian, 

Institute of Geoscientists and Australian Mining Industry Council in September 

1992.” 
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9. Section 70B empowers the Minister, upon an application made by the holder of an 

exploration licence, to grant a retention licence to such holder after receiving a 

recommendation from the Mining Registrar or the Warden. The grant may be over 

all or part of the land the subject of the exploration licence. The holder of the 

exploration licence may be granted more than one retention licence.  The area of 

land which may be granted is to be an area that, in the opinion of the Minister, is 

sufficient to include the land containing the identified mineral resource and any 

other land which may be required for future mining operations in respect of that 

resource.  It may be an area that is less than the size of the exploration licence.    

10. Section 70C provides that an application for a retention licence shall be 

accompanied by a statutory declaration made by the applicant to the effect that there 

is an identified mineral resource in the ground applied for and that mining of that 

resource is for the time being impractical for one or more of the reasons set out in 

sub-section 70C (2) (ii). Sub-section 70C (2) (ii) says, inter alia, (and of relevance 

in this case) that, for the purposes of subsection (1), mining of an identified mineral 

resource may be impracticable because:  

“(c) … there are existing political, environmental or other difficulties in 

obtaining requisite approvals.” 

11. Subsection 70B(7) of the Act says that the Minister shall not grant a retention 

licence unless the Minister is satisfied that the mining of the identified mineral 

resource on the subject land is for the time being impracticable for one or more of 

the reasons referred to in section 70C(2). 

 EVIDENCE 

 Mr Balde 

12. Mr Balde is an experienced Geologist as evidenced by his curriculum vitae.  He has 

had some experience with heavy mineral sands exploration. He said in evidence that 

he is experienced in defining what he called an “ore body”. In relation to the present 

applications, he obtained from the Mines Department historic drill-hole and assay 

results of Mideastern Minerals and of BHP Minerals for the ground the subject of 

exploration licence 70/1333. He said that the assay results demonstrated an average 

grade of around 2.5 percent heavy mineral sands in respect of the drilling operations 

of both Mideastern and BHP. The drilling took place between September 1969 and 

December 1972.  In 1970 Mr J L Baxter prepared a report for Geological Survey of 

Western Australia titled “Heavy Mineral Sand Deposits of Western Australia”. That 

report appears in Mineral Resources Bulletin 10. At page 84, under the heading 

“ENSOR PROSPECT” it is said that the Ensor project was covered by Mineral 

Claims 3998H, 3999H and 4001H. It is common ground between the parties that 

those three mineral claims include ground in both of the areas covered by 

Application 70/26 and Application 70/27. Mr Baxter refers in his report to the 
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drilling previously mentioned. He describes the area, in terms of “Geological 

Information” as being an unconsolidated dune up to 24 metres thick with a base 

dipping west to northwest. He says that the contact between the dune and the 

underlying limestone is very irregular. He says that heavy mineral concentrations 

occur in zones between 6 and 20 metres thick and that the grade varies from less 

than one percent to twenty five percent heavy minerals. Mr Baxter’s comments are 

one of the reasons why the Applicants say that there is an identified mineral 

resource in the ground the subject of Applications 70/26 and 70/27. 

13. There was some contest during the hearing as to where the drilling relied upon by 

Mr Balde had been done. I am satisfied, upon the basis of the evidence of Mr 

Jephcott, a witness called by the Objector, that none of the drilling took place on 

location 350 which is private land owned by the Objector. Location 350 is entirely 

within ground the subject of Application 70/26. None of the drilling is within the 

ground the subject of Application 70/26. Approximately half of it is within the 

ground the subject of Application 70/27 and the other half of it is on land located 

between the western boundary of 70/27 and the Indian Ocean. Beyond what is stated 

in Mr Baxter’s report to which I have made reference, Mr Balde is not aware of 

what, if any, sources of information Mr Baxter used other than, by inference, the 

Mideastern drilling results. 

14. It is not disputed by the Objector that drilling occurred, it was undertaken by 

Mideastern Minerals and that some of it is located on ground the subject of 

Application 70/27. What is contested is the proper interpretation of those drill 

results and whether or not any interpretation of them, together with any other 

evidence that I have heard, is sufficient to satisfy the Minister, in accordance with 

the Act, that there is an identified mineral resource within the ground the subject of 

one or both of the Applications in the form of heavy mineral sands.   

15. Mr Balde created some charts which indicate that heavy mineral sands 

concentrations vary markedly within the ground drilled with some grades exceeding 

30 percent.  He produced cross-sections of some of the drill lines. He did not accept 

that, where the drill results indicated a depth at which drilling of individual holes 

had stopped, the reason for stopping the drilling was that underlying geological 

structures, not consisting of mineral sands, had been intersected. As a consequence 

of that presumption on his part (there being no direct evidence about it), Mr Balde 

estimated the size of the heavy mineral sands deposit upon the basis that it extends 

to depths greater than that disclosed by the depth of the drill holes. 

16. Mr Balde has said that the proper inference to be drawn from the drill hole results is 

that it can be expected that the high grade mineral sands will continue into the area 

the subject of Application 70/27 and, therefore, into the area of Location 350. In 

support of his conclusions in that regard, Mr Balde produced aerial photography 

which, he said, discloses geological information consistent with the creation of 
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significant heavy mineral sands deposits in a large area to the north of and to the 

south of and to the east of Applications 70/26 and 70/27 as well as within the areas 

of 70/26 and 70/27. Mr Balde has never been on any of the land the subject of the 

two applications other than a brief visit to a private Location within 70/27 which lies 

immediately to the north of and adjoins Location 350.  During that visit he spoke 

briefly to the owner, did no geological survey or sampling and was told by the 

owner of the property that the owner believed that his land contained mineral sands.  

Mr Balde said that he saw what appeared to be mineral sands.   

17. The primary basis of Mr Balde’s claim is that he says that the aerial photography 

upon which he relies discloses the existence of 6 significant granite domes. Those 

domes, he said, extend, generally, in a north south direction. They are generally to the 

east of Application 70/26 and, generally, to the east of, the centre of, and the south of 

Application 70/27. Apart from the visit to the abovementioned Location to the north 

of Location 350 and from his travelling along a short public road near to Location 

350, Mr Balde has never been on, and no other person on behalf of the Applicants has 

been on, the ground the subject of the Applications in order to ascertain the existence 

of the domes. Mr Balde’s evidence as to the existence of the granite domes is 

inconsistent with the opinion expressed by Mr Jephcott which is based upon 

information obtained from the open files of the Department of Mines. There is a 

significant inconsistency, in broad terms, between the conclusions of Geological 

Services of Western Australia, which Mr Jephcott reviewed, and the beliefs held by 

Mr Balde as to the geological structure of the ground applied for. Mr Balde says 

firstly, that the granite domes exist and that they are consistent with the creation of 

heavy mineral sands deposits and, secondly, that the land the subject of Location 350 

and, the land to the north of Location 350 is comprised of heavy mineral sands as 

distinct from other geological structures. In summary, Geological Services concluded 

that there are no heavy mineral sands to the extent stated by Mr Balde and what there 

is was not formed in the manner advanced by Mr Balde.  The evidence of Mr Balde 

and his witness, Mr Fuchter, in my opinion, would not be sufficient to satisfy the 

Minister, for purposes of section 70C, that there is a heavy mineral sands formation 

of the type contemplated by the Act within the areas the subject of Applications 

70/26 and 70/27. 

18. During cross-examination, Mr Balde said that he was confident that the distances 

between the drilling lines and the distances between individual drill holes was 

sufficient to enable him to assert that there is a continuation beyond the drilled area 

of what he described as a heavy mineral sands “ore body” and that, therefore, there 

is a “proven resource” in the whole area of the two retention licence applications.  

He said that in his opinion “technically” the deposit could be mined economically.  

He did not say what he meant by “technically”. He said that no feasibility study had 

been done and nor had any economic analysis of the deposit been done. He 

estimated that there was an “ore reserve”, based on his estimations that the quantity 

of heavy mineral sands is 5 million tonnes with a value of $60 million.  He agreed 
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that he had no experience with the mining of heavy mineral sands. He said that the 

reason for seeking the retention licences arose from difficulties in obtaining 

environmental and other requisite approvals. There was no evidence, however, that 

any formal applications had been made for any approvals in relation to either 

exploration or extractive mining, although he had engaged in some discussions with 

some of the relevant authorities and private land owners. 

19. Mr Balde disputed the correctness of Geological Surveys’ relatively recent mapping 

done in 2000 which was relied upon by Mr Jephcott, however, he produced no 

direct evidence to demonstrate any error. He, in effect, disputed the geological 

interpretations of Geological Survey. 

20. Mr Balde was taken by counsel in cross-examination to the JORC Code (which is 

how the Code previously referred to in Regulation 23H is generally referred to). I 

am satisfied that Mr Balde never expressly turned his mind to the provisions of 

Regulation 23H or to the provisions of the JORC Code which provides, for the 

mining industry generally, requirements for the public reporting of identified 

mineral resources. Identified mineral resources include indicated and measured 

classifications.  

21 Those classifications are expressly referred to in Regulation 23H. I find that, in 

assessing the nature of the deposit in terms of its size, its potential value, its potential 

to be mined, its economics and its continuity beyond the area delineated by the ends 

of the drill lines, Mr Balde and Dr Fuchter did not give any consideration to the 

provisions of the JORC Code.  My reasons for that conclusion include the fact that  

Mr Balde, during his evidence, described the deposit in different ways, including 

“ore reserve”, “ore body” “proven resource”, which are not terms used in the code, 

together with the evidence of Dr Fuchter to which I will make reference later.  

22 The impression I gained from the evidence of Mr Balde in that regard is that he 

made a number of assumptions in the absence of direct evidence from sources other 

than his own observations and interpretations of the drill hole results, which 

assumptions derived from Mr Baxter’s comments, and Mr Baldes’ interpretation of 

the aerial photography including, in particular, his interpretation as to the existence 

of the granite domes, coupled with his view that the mineral sands deposits were 

created by means of what he described as “the marine model”. Mr Balde asserted in 

his evidence that continuity of the deposit beyond the northern ends of the 

Mideastern drill lines is evidenced, in part, by the fact that the northern ends of the 

drill lines there is no grade drop off that there is no grade drop off to the east.  

Nothing was revealed in the literature that was presented to me which expressly 

indicates why the drilling stopped where it did in the northern sector.  In that context 

it is to be noted that the drilling occurred on Location 2, which has a common 

northern boundary (in part) with the southern boundary of location 350 and that 
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during the whole of the time when the drilling was being done the owners of 

Location 2 were the owner of Location 350.   

23 In cross-examination, Mr Balde described what he said was the source of the mineral 

sands in the area the subject of these proceedings. He said that, in the “marine” 

model of heavy mineral sands deposits occurring in the south west of Western 

Australia, the source of the sands is granite in the geological structure known as the 

Yilgarn domain which extends for hundreds of kilometres east of the Darling Ranges 

and extends north and south of the area under consideration. He said that large river 

systems to the east transported the sands to the coast and at the coast the velocity of 

the rivers was reduced to almost zero as the rivers met the ocean. That caused the 

heavy mineral sands to be deposited and they were then moved along the coastline 

by oceanic currents.  He said that the 5 or 6 granite domes which he had identified in 

the aerial photography that he examined would, in the very distant past have been on 

the coastline. He said that the “terrestrial fluviatile” model of creation of the deposits 

in and around the location of Application 70/26 and Application 70/27 as advocated 

by Mr Jephcott in his report is wrong. He said that the terrestrial fluviatile model has 

the heavy mineral sands coming from weathering and erosion of granite rocks in the 

immediate vicinity and that most of the heavy mineral sands which were so created 

stayed in-situ with a maximum transport run of about 5 kilometres. He made the 

point that all mineral sands ore bodies (as he called them) being currently mined in 

Western Australia were formed according to the marine model.  He said the alternate 

model cannot explain the large volumes and the high grades of heavy mineral sands 

revealed by the Mideastern drilling program. He agreed that if the land the subject of 

the two Applications was essentially comprised of granite rock then mineral sands 

mining would not be viable. He disputed that the deposit in the subject area is a sand 

dune saying that it is a strata-bound ventricular ore body. He described it as being 

constituted as marine sediment. 

24. Mr Balde conceded that none of the information that he had obtained from the 

Mines Department referred to or described the granite domes upon which he places 

so much reliance. He did concede that what he perceived as constituting granite 

domes could have been something else. 

 DR. FUCHTER 

25. Dr Johan H G Fuchter is a very experienced exploration and mining geologist. His 

curriculum vitae shows that he has a large amount of experience in Western 

Australia and overseas, in particular, in Africa, the Netherlands and Canada. His 

CV, however, makes no mention of experience in or formal qualification in respect 

of heavy mineral sands exploration or mining. There is no mention of any 

experience or training in relevant estimation, evaluation or assessment of heavy 

mineral sands as contemplated in paragraph 9 of the 1992 JORC code. The 

relevance of that arises from the provisions of Regulation 23H of the Mining 
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Regulations which I have previously set out in full.  Paragraph 8 of the JORC Code 

says that a mineral resource report giving technical facts into, interpretations or 

assessments about mineral resources must be prepared under the direction of, and 

signed by, a “competent person” or persons. Paragraph 9 defines a competent person 

as one who is a corporate member of the Australasian Institute of Mining and 

Metallurgy and/or The Australian Institute of Geoscientists with a minimum of 5 

years experience in the estimation, assessment and evaluation of mineral resources 

which is relevant to the style of mineralisation under consideration. In the CV of Dr 

Fuchter there is no mention of him being a corporate member of the Australian 

Institute of Mining and Metallurgy and/or The Australian Institute of Geoscientists.  

Appendixed to Dr Fuchter’s report on the Ensor Prospect, produced in June 2000 

and tendered before me, there is another curriculum vitae of Dr Fuchter. There is no 

mention therein of him having any membership in either of the Institutes specified 

in paragraph 9 of the JORC Code. The only membership that is specified in the 

latter curriculum vitae is that of Fellowship of the Society of Economic Geologists.  

In giving his evidence, Dr Fuchter made no mention of belonging to the Australian 

Institute of Mining and Metallurgy or the Australian Institute of Geoscientists.  

Further, and concerning again paragraph 9 of the JORC Code, there is no evidence 

that Dr Fuchter is a person with a minimum of 5 years experience in the estimation, 

assessment or evaluation of a mineral resource comprising heavy mineral sands or 

of any similar style of mineralisation.   

26. Dr Fuchter did not give any evidence or express any opinion relevant to a 

consideration of whether or not, for purposes of Regulation 23H, sufficient 

exploration and sampling of in-situ mineralisation had been undertaken, either upon 

the ground the subject of the two retention licence applications or upon any other 

relevant land elsewhere, such as would allow for the continuity of mineralisation on 

the ground the subject of the two applications to be assessed as being indicated or 

measured classifications for purposes of the JORC Code. 

27. The evidence of Dr Fuchter is to the effect that the only material that he looked at 

was that provided to him by Mr Balde, being the drilling plans and results of assays 

and the Baxter report. He also made use of a report prepared by himself in 1972 for 

Billiton Maatschappy MV on Richards Bay Titanium Minerals Beach of sand 

deposits in South Africa. Dr Fuchter said that he studied the drilling results that Mr 

Balde had given him and averaged the assay results, and he arrived at a tonnage and 

availability of heavy mineral sands at a grade of roughly 9 percent. He said then he 

was “inclined to agree” with Mr Balde’s opinion that “you could make money out of 

this”. He was asked in evidence-in-chief whether he would say that the deposit was 

at least an identified mineral resource and replied “Yes, of course”. He said that 

there might or might not be an ore body to the north of where the drilling ended.  He 

then said that he would classify what was there as “inferred resource”.   
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28. During cross-examination Dr Fuchter said that he had been asked by Mr Balde to 

confirm that there was an identified mineral deposit.  When he was asked by counsel 

whether an “identified mineral deposit” is what Mr Balde asked him to ascertain, Dr 

Fuchter replied, “Something like that, yes”. Counsel then asked Dr Fuchter to say 

specifically what Mr Balde had asked him to do and the response from Dr Fuchter 

was to say: “… please explain to Mr Balde that whatever terminology he used for 

me that does not matter.  That is a matter of semantics. But what he wanted to know 

is whether I agreed that … there was a mineral deposit of heavy mineral sands, and 

also of course,  to define it, and there is undoubtedly a deposit of heavy mineral 

sands and whatever label you or anybody else wants to put on it, I don’t care”. He 

was then asked whether he put himself forward as a competent person as defined in 

the 1992 JORC Code and said, “I don’t know.  I hope I am”. The Doctor then said 

that he did not go to the 1992 JORC Code for the purpose of preparation of his 

report. Dr Fuchter said, “Look, I have explained to Mr Balde that you might have a 

Code here and that is a good thing I admit – because there are plenty of shyster 

companies trying to float companies and the public is more or less protected -  to 

force these people to stick to the Code.  That’s fine, but in a mining company or in 

the mining world, each mining company has got its own classification in any act 

(sic) indeed  boils down to whether they can make any money out of it or not.” (T 

156, 20 October 2000). Dr Fuchter was asked whether he had personally ever 

prepared a resource report in accordance with the requirements of the 1992 JORC 

Code. He said that he thought he had on various occasions.  He then said that he had 

had various requests to prepare reports on mineral deposits and mineral possibilities 

and could not say that he was all the time looking at the “mineral code”. He said that 

he had a copy of the field manual, he thought, and he then asked the question “Isn’t 

that where the code occurs?” When he was asked again whether he had prepared a 

resource report in accordance with the requirements of the 1992 JORC Code, his 

response was, “Might have”. 

29. The conclusion that I draw from the evidence satisfies me that Dr Fuchter is not 

familiar with the 1992 JORC Code, or indeed any version of it, and that he is, 

accordingly, unaware of the provisions of the Code that appear in paragraphs 16 to 

24 inclusive concerning the reporting for purposes of the JORC Code of identified 

mineral resources.  I therefore conclude that Dr Fuchter is not a “competent person” 

for purposes of the JORC Code, that he is not familiar with the reporting 

requirements of the Code in relation to inferred, indicated or measured mineral 

resources and that, for purposes of Regulation 23H is not in a position from his 

experience or from his knowledge of the Code to say that sufficient exploration and 

sampling of in - situ mineralisation has been undertaken to allow the continuity of 

mineralisation to be assessed as indicated or measured classifications. He in fact 

said (T 157) that he had probably not ever looked at a mineral deposit in accordance 

with the JORC Code.  He expressed the view that there may be an inferred resource 

of heavy mineral sands within Location 350 but said that what he meant by 
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“inferred resource” was that there might be a continuation of the deposit of heavy 

mineral sands towards the north the grade of which is “who knows”.   

30. The overall impression I gained from the evidence of both Mr Balde and Dr Fuchter 

was that Dr Fuchter was shown the drilling results, together with the Baxter 

comments, and asked to express an opinion as to whether or not the heavy mineral 

sands which had been detected in Location 2 and within mineral claims 3998, 3999 

and 4001 continued to the north and whether it was possible that any deposits to the 

north of the drilled area could be mined with a profit being made. He said at the 

conclusion of his cross-examination that he was not saying that there was an 

economic deposit in the area, that he did not know if there was any continuation of 

the heavy mineral sands mineralisation to the north and that he just did not know if 

any money could be made from the deposits. Ultimately, he conceded that he had 

not used the 1992 JORC Code to obtain a classification of an identified mineral 

resource being present in the north of the Ensor Deposit.   

 THE EVIDENCE FOR THE OBJECTOR 

31. The Objector called Mr Hart, an environmental consultant, who produced a report 

dated June 2000 in which he reviewed the environmental features of Location 350.  

His report it is based on a study of previous work carried out at Location 350, a site 

visit, mapping and photography. He concluded that Location 350 has very high 

environmental values. He concluded that it is unlikely that there were any rare flora 

species present on the location, that there are no gazetted fauna species present other 

than the western ring-tailed possum which is gazetted under the Wildlife Act as 

being rare or likely to become extinct. He was of the opinion that Baudin’s black 

cockatoo and Carnaby’s black cockatoo are likely to be visitors to Location 350. He 

noted that Location 350 and the surrounding areas fall within the Principle Ridge 

Protection area which has a very high level of protection and that that is on the basis 

of proximity to the nearby National Park. He said that such a category means that 

conservation of landscape there is a paramount and almost no development is 

possible except simple dwellings and appropriate associated small scale 

development. He expressed the opinion in his report that none of the vegetation 

units or habitats is rare but that Wilyabrup Brook, which runs through Location 350, 

is a feature of major local and regional significance. He said that Location 350 has 

very high environmental values due to its location. The value is derived from the 

intact vegetation both on Location 350 and adjacent to it, its position on top of the 

Leeuwin-Naturaliste Ridge, its position across Wilyabrup Brook and its position 

upstream of part of the Leeuwin-Naturaliste National Park. He said that the high 

environmental value had been recognised and debated widely and that there is a 

presumption against further subdivision or clearance. 

 Mr Jephcott 
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32. Mr Jephcott is a well experienced and qualified geologist as specified in his resume.  

His resume does not indicate any experience in exploration or extractive mining of 

heavy mineral sands.  Mr Jephcott was provided with the field results relied upon by 

Mr Balde together with maps and other material prepared by Mr Balde and served 

upon the Objector. One of the tasks that the Objector required Mr Jephcott to 

perform was to examine the material provided by Mr Balde. In particular, it 

included his maps and plans indicating Mr Balde’s understanding of the location of 

the drill holes and of the southern boundary of Location 350. He was asked by the 

objector to ascertain whether or not Mr Balde’s material was accurate. The way in 

which Mr Jephcott carried out that last task is in my opinion much more likely than 

the method adopted by Mr Balde to produce accurate results. Mr Jephcott first 

identified the location of old mineral claims 3998, 3999 and 4001 by reference to 

Mines Department plans. He ascertained that the private land boundaries shown on 

those Departmental plans were the same as at the time of the making of the two 

retention licence applications. He obtained what he called a “base plan” from the 

Departmental Tengraph service. He then reduced the Departmental plans which 

showed the location, in particular, of mineral claims 399H, 3998H and 4001H which 

claims included the lower one third of Location 350. Having reduced those plans, he 

matched fence lines on those plans. He then laid his base plan over a plan of the 

Mideastern drilling and copied the drill-hole plans on to his base plan. He 

ascertained, correctly in my opinion, that none of the drill holes were on Location 

350. 

33. By way of contrast in their methodology, Mr Balde used a 1:250,000 scale map 

published in 1967 whereas Mr Jephcott was using a 1:50,000 scale map published in 

2000 by Geological Services of WA which shows more detail than the plan used by 

Mr Balde. Mr Jephcott said, (and I accept his evidence as correct) that the geologists 

involved in the preparation of the 1:50,000 map had visited the mapped area on field 

visits and the locations of those visits had been recorded on the plan. 

34. Mr Jephcott said that he reduced the map that had been used by Mr Balde from a 

scale of 1:250,000 to a scale of 1:50,000 and then overlaid it with the 2000 GSWA 

map. He said that, having done that, it was apparent that none of the granite domes 

relied upon by Mr Balde existed. He gave evidence, which I accept, to the effect that 

he had studied the contour lines at each location identified by Mr Balde as granite 

domes. Mr Jephcott said that northern most “dome” was in fact not a hill and that 

that is readily demonstrated by the contour lines. Concerning the next “dome” to the 

south, which Mr Balde identified as being near the eastern boundary of Location 

350, Mr Jephcott said that it is in fact not a dome but a valley formed by Wilyabrup 

Brook. He said that there is granite there but not a dome as contemplated by Mr 

Balde. As to the next “dome” to the south, Mr Jephcott said that the GSWA map 

prepared in 2000 shows that there is no granite there but, rather, Tumala limestone. 

As to the next “dome” to the south, Mr Jephcott said that the GSWA map shows that 
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area there includes granites and sediment but there is no granite dome.  He also 

noted that another creek system cuts through that location. 

35. As to the southern-most “dome” Mr Jephcott, said that the GSWA map of 2000 

shows that there is no granite, that the contours that he studied do not indicate that 

there is a dome and that the GSWA map shows that the location is sedimentary. 

36. Mr Jephcott expressed the view that the GSWA map does not show any marine 

model deposit in the “prime target area” shown by Mr Balde in one of the maps that 

Mr Balde produced in evidence. He said that the GSWA map in fact shows that the 

basement rock in Mr Balde’s prime target area is made up of granitic-type rocks but 

that it is not made up of granite. He noted that the GSWA map showed that the 

basement rock, being the Leeuwin complex, is made up of weathered undivided 

balsic granulate and granite, minor bafic granulite and authosite, all being rocks 

which basically fall within the granite family. He said that granite can be used as a 

generic term for various different types of granitic rocks depending on the mineral 

composition within the granite rocks. He expressed the opinion that what he called 

“Safety Bay sands” is the host rock for the Ensor deposit and that the Ensor deposit 

as mapped by Geological Services occurs as an Aeolan sand dune. He said that the 

mapping of GSWA backs the description of the deposit as occurring in a sand dune 

of Aeolan origin formed by wind action and not by marine action. 

37. Mr Jephcott observed that the geological description given to the Ensor deposits by 

Baxter matched a series of cross-sections of the Ensor deposit prepared by Mr 

Jephcott and tendered in evidence. He said that Mr Baxter’s description of the 

deposit is consistent with the GSWA mapping. 

38. Mr Jephcott said that he is not aware of any other geological evidence or material 

which would support Mr Balde’s view as to the nature and origin of the Ensor 

deposit. 

39. Mr Jephcott produced certificates of title for Location 350 and Location 2. Those 

titles indicate that for the whole of the time during which the Mideastern Minerals 

drilling programme was being carried out both locations were owned jointly by the 

same two owners. 

 Kirrily White 

40. Kirrily White provided a statement of evidence to the Objector.  With the consent of 

Mr Balde that statement, described as a proof of evidence, was tendered without Ms 

White being called. I proceed upon the basis that the evidence contained in the 

statement, being uncontradicted, be accepted by me as being true and correct.   

41. Kirrily White was an environmental officer at the material time employed by the 

Shire of Busselton. She has a Bachelor of Environmental Science with Honours 
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from Murdoch University obtained in mid 1996.  She is familiar with Location 350 

having visited and carried out visual inspections in order to assess the potential 

impacts of development of the land. She gave evidence to the effect that, as 

indicated in a letter to the Warden on 28 June 2000, the Shire of Busselton strongly 

objected, on environmental grounds, to the retention licence applications. She made 

reference to a letter of 8 December (presumably 1999 in which the position of 

Council strongly opposing the grant of the licences is stated. Miss White said in her 

statement that in 1996 the Busselton Council had refused an application for a 

proposed holiday resort to be constructed on Lot 350 on the basis of the detrimental 

impact of the proposal. She said that in 1998 the Council had rejected an application 

to develop a dam, a vineyard and a residential dwelling on location 350.  The basis 

of the rejections was the of conflict with various planning instruments, the potential 

destruction of habitat, the high erosion and severe degradation risk, the risk of 

increased sedimentation, the risk of bush fire and the overall detrimental impact of 

the proposal on the long term protection of the natural environment. I proceed upon 

the basis, by way of inference, that neither those two applications that she referred 

to were made by on or behalf of the Applicants. Ms White’s statement says that 

Location 350 is subject to the Leeuwin-Naturaliste Ridge Statement of Planning 

Policy which was developed in order to protect the ecological and social landscape 

of the Policy area. The Policy applies along the coastal strip stretching from Cape 

Naturaliste to Cape Leeuwin and inland to the Bussell Highway. Both of the 

retention licence applications are within that area. She says that the overall 

objectives of the Policy include conservation and enhancement of the special 

benefits arising from the landscape elements that form the fabric of the region and to 

respect and conserve its outstanding natural and cultural heritage and environmental 

values. She says that the Policy provides that the conservation values will be 

achieved through reinforcing the functions of the Leeuwin-Naturaliste National 

Park, fostering strategically in corridors, preserving biological diversity, protecting 

and maintaining vegetation and protecting water quality and quantities required to 

maintain eco system functions. Location 350 is in the Principle Ridge Protection 

Area of the Policy. Protection and conservation of landscape is paramount in the 

Principle Ridge Protection Area and there is a general presumption against the 

clearing of remnant vegetation. Location 350 is also an area of Natural Landscape 

Significance under the Policy which, in such areas, requires that the significant 

natural characteristics will be protected. Any development that takes place must 

maintain the natural character, cause least visual impact, maintain values of 

conservation and reserves and avoid steeper and higher slopes. I note that the 

evidence of Mr Hart was to the effect that the steep slopes on Location 350 are 

considered to be a highly favourable aspect of the land forms. The Policy includes 

express provisions relating to extractive mining operations and would require a 

miner to demonstrate that extraction is compatible with the Policy, that the need for 

development of mining operations outweighs any adverse impact on the 

environment, that the impacts on the landscape of site works and infrastructure be 
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minimised and that prompt restoration and after care of the development site will be 

carried out. Reference is also made by Ms White to the Shire of Busselton District 

Town Planning Scheme Objectives, one of which objectives is to restrict the scale of 

development which will be considered on land possessing special ecological or 

conservation values to those compatible with such environments.  Another policy of 

conservation of zoned land is to prohibit the clearing of any vegetation except for 

fire breaks and approved dwellings and associated dwellings. 

42. It is clear that any application to extract mineral sands within or adjacent to the areas 

covered by applications 70/26 and 70/27 would be strongly opposed by local 

government. The opinion is expressed by Ms White that mineral resource 

development on Lot 350 will have detrimental impacts on the environment amenity 

and landscape of the area of and adjacent to Location 350 and upon the Willy Brook 

system. 

 CONCLUSIONS 

43. The evidence before me is insufficient to enable a positive conclusion to be drawn 

by the Minister that there is, within any part of the land the subject of Application 

70/26 or Application 70/27 an identified or measured mineral sands resource or any 

other mineral resource. Mr Balde’s opinion as to the location, the quantity, the 

quality and the source of the heavy mineral sands which he asserts will be found to 

occur in the land the subject of the two applications and in his “prime target area” 

are entirely inconsistent with the evidence of the GSWA geological mapping of the 

whole of the area within which the ground applied for lies. There is an inconsistency 

between the opinions of Mr Jephcott on the one hand and Dr Fuchter and Mr Balde 

on the other. None of the three of those witnesses, on the evidence before me, can be 

held to be a “competent person” as defined in the JORC Code in connection with the 

preparation of a mineral resources report in accordance with the JORC Code.  The 

report prepared by Dr Fuchter was not prepared with any consideration being given 

to the JORC Code. It was not prepared by Dr Fuchter with the JORC Code in mind.  

It does not necessarily follow, for purposes of Regulation 23H of the Mining 

Regulations that a relevant report must be specifically prepared with the JORC Code 

in mind or in accordance with the provisions of the JORC code. What Regulation 

23H requires is the establishment of an objective fact, namely, that sufficient 

exploration and sampling has been undertaken such as would allow the continuity of 

any mineralisation to be assessed as being within the indicated or measured 

classifications by a resource report prepared in accordance with the JORC Code.  

That requirement may be fulfilled whether or not a “Resource Report” has been 

prepared. Where no such report has been prepared it would be necessary for the 

Minister to be presented with evidence of exploration and sampling of in-situ 

mineralisation in respect of which it could be said, upon proper examination of such 

material, that the material is adequate to enable, upon it being considered in 

accordance with the JORC Code requirements, an assessment to be made that there 
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is a continuity of mineralisation such as would justify it being properly attributed, in 

accordance with JORC Code as constituting a measured or an indicated mineral 

resource. In the present case there is no such adequate material upon which the 

Minister could, for the purposes of sub-section 70B(7) be satisfied that there is an 

identified or measured mineral resource on the subject land in respect of which he 

could be satisfied that mining of the resource is impracticable for any of the reasons 

set out in subsection 70C(2). 

44. Paragraph 16 of the 1992 JORC Code defines a Mineral Resource as an identified 

in-situ mineral occurrence from which valuable or useful minerals may be recovered 

and that in defining a mineral resource the competent person is to take into 

consideration geoscientific data. It is further said that in reporting a mineral resource 

there is a clear implication that there are reasonable prospects for eventual economic 

exploitation.  In the present case, in my opinion, particularly taking into account the 

evidence of Dr Fuchter and the evidence of Mr Jephcott it cannot be said that there 

is a clear implication that there are reasonable prospects for eventual economic 

exploitation of heavy mineral sands or any other mineral within EL 70/1033. Dr 

Fuchter said he did not know.  Mr Jephcott’s evidence is to the effect that, based 

upon his investigations and his understanding of the geology of the area in question, 

it is unlikely that there is any prospect of economic exploitation of heavy mineral 

sands on the ground the subject of the two Applications.  

45. Paragraph 17 of the JORC Code says that mineral resource estimates are not precise 

calculations but they are dependent on the interpretation of limited information as to 

the location shape and continuity of the occurrence and on the available sample 

results. In the present case there is an extreme diversity of views as to the presence 

of a, indicated or even inferred, heavy mineral sands resource within the ground 

applied for. From the GSWA reports and mapping, it is unlikely that there is. 

46. Paragraph 19 of the JORC Code says that the term “Indicated Mineral Resource” 

means a resource sampled by drill holes and by other means at locations too widely 

exposed to space to ensure continuity but close enough to give a reasonable 

indication of continuity and where geoscientific data are known with a reasonable 

level of reliability. In the present case it cannot be said that the studies referred to on 

behalf of the Applicants or the evidence of Dr Fuchter or Mr Balde can be said to 

constitute geoscientific data which is known with a reasonable level of reliability.  

All that is known and was presented by them is the fact of the drilling results within 

and adjacent to the ground applied for and that is supplemented by what, is, in 

effect, a belief by both of Mr Balde and Dr Fuchter that there is the potential for 

heavy sands mineralisation to continue in economic quantities to the north where the 

Mideastern drilling stopped.  In my opinion it cannot even be said that the evidence 

of Dr Fuchter and Mr Balde is sufficient to demonstrate that there is an inferred 

mineral resource as referred to in the JORC Code. 
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47. As to the term “Measured Mineral Resource”, that is defined in the JORC code at 

paragraph 20 to mean a mineral resource intersected and tested by drill holes and 

other sampling procedures at locations spaced closely enough to confirm continuity 

and geoscientific data as reliably known. Again, the evidence on behalf of the 

Applicants does not contain what I consider to be “reliably known geoscientific 

data”. The definition of Measured Mineral Resource goes on to say that a measured 

mineral resource estimate will be based on a “substantial amount” of reliable data, 

the interpretation and evaluation of which allows a clear determination be made of 

shapes, sizes, densities and grades. In the present case, the evidence presented on 

behalf of the Applicants cannot be categorised as a substantial amount of reliable 

data and it cannot be said that what was presented by the Applicants by way of 

interpretation and evaluation of what they presented in evidence (including the 

expression of their respective opinions) allows a clear determination of shapes, 

sizes, densities and grades. What they have presented must also be looked at in the 

context of the evidence from the Objector which contradicts the assessments and 

estimations and opinions of Mr Balde and Dr Fuchter. 

48. In my opinion, standing alone, the evidence for the Applicants that is before me is 

insufficient to enable a JORC Code assessment to be made, with the conclusion 

being properly arrived at in accordance with the requirements of Regulation 23H, 

that there is an indicated or measured mineral sands resource on the ground applied 

for in either 70/26 or 70/27. Further, the evidence in the form of the GSWA 

geological mapping, in particular, is inconsistent with the opinions advanced by Mr 

Balde and Dr Fuchter in support of the retention licence applications. 

 RECOMMENDATIONS 

49. I recommend that the Minister refuse retention licence Application 70/26 and that 

the Minister refuse retention licence Application 70/27. 
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