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First Objector : Ms S Bhalla
 
Second Objector : Mrs CA McKenzie
 

Solicitors: 

Applicant : DLA Piper Australia
 
First Objector : Lawton Gillon
 
Second Objector : McKenzie & McKenzie
 

Case(s) referred to in judgment(s): 

Dormer Family Trust v Baracus P/L & anor [2012] WAMW 33 

Naidoo v Williamson [2008] WASCA 179 

Case(s) also cited: 

Nil 

1.	 This is an application for costs by Baracus Pty Ltd (“Baracus”) & Ilmenite 

Resources Pty Ltd (“Ilmenite”) arising from an Interlocutory Application 

(“Interlocutory Application”) lodged by Martin Matthew Dormer and Penelope 

Anne Dormer as trustees for the Dormer Family Trust ABN 54 523 915 697 (“Mr 

& Mrs Dormer”) seeking to amend the name of an applicant for Exploration 

Licences 08/2368 to 08/2371 (“the E’s”) from “Dormer Family Trust” to “Martin 
Matthew Dormer and Penelope Anne Dormer as trustees for the Dormer Family 

Trust ABN 54 523 915 697” (“the Trust”) pursuant to s. 142 of the Mining Act 

(“the Act”). 

2.	 The Interlocutory Application was opposed by Baracus and Ilmenite. Both 

Baracus and Ilmenite have lodged objections to the E’s. 

3.	 The Interlocutory Application by Mr & Mrs Dormer was unsuccessful and was 

dismissed. (see: Dormer Family Trust v Baracus P/L & anor [2012] WAMW 

33). 

4.	 There is no dispute between Mr & Mrs Dormer, Baracus or Ilmenite that the 

warden may amend a misnomer or inaccurate description of any person with or 

without an order as to costs being made pursuant to s. 142 of the Act. However, 

Mr & Mrs Dormer argue the warden found the question of the exercise of the 

power to amend did not arise, on the basis he did not have jurisdiction to deal 

with the application for the E. Therefore, Mr & Mrs Dormer submit the warden 

cannot be said to have exercised the power in a manner that would enliven his 

ancillary power to award costs. 

5.	 The submission by Mr & Mrs Dormer that no order for costs can be made against 

them is rejected. The issue of the power to award costs against Mr & Mrs Dormer 

raises two questions. Firstly, do the provisions of s. 142 of the Act apply to 

proceedings conducted under Part IV of the Act? Secondly, does the warden have 

Dormer Family Trust v Baracus P/L & anor (No 2) [2012] WAMW 40	 Page 2 
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power to make an award of costs to be paid by Mr & Mrs Dormer when they are a 

non-party to proceedings? 

Does s. 142 of the Act apply to Proceedings under Part IV of the Act? 

6.	 The provision of s. 142 of the Act applies to proceedings under Division 3 of Part 

VIII of the Regulations when hearing proceedings under Part IV of the Act as it is 

imported into the Mining Regulations (“the Regulations”) by the provision of r. 

172 of the Regulations. ‘Proceedings’ are defined in r. 137(1) of the Regulations. 

Proceedings are taken to have commenced pursuant to Division 3 and r. 137(2) of 

the Regulations Act when an objection is lodged to an application under Part IV 

of the Act. 

7.	 The importation of s. 142 of the Act into the conduct of proceedings under Part 

IV of the Act by r. 172 of the Regulations creates an exception to the requirement 

that each party bears their own costs pursuant to r. 165(1) of the Regulations. 

Section 142 of the Act provides a wide discretionary power to the warden to 

award costs in his or her discretion on an application to amend an informality or 

misnomer in proceedings pursuant to Part IV of the Act. 

8.	 The wide discretionary power of the warden to award costs pursuant to s. 142 of 

the Act when imported under r. 172 of the Regulations into proceedings under 

Part IV of the Act under Division 3 of Part VIII of the Regulations is fettered only 

by the provisions of r. 165(6) of the Regulations by restricting any award of costs 

to the scale of costs in the Fourth Schedule to the Regulations. 

9.	 In my opinion, the importation of s. 142 of the Act into proceedings pursuant to 

Division 3 of Part VIII of the Regulation in matters under Part IV of the Act is 

not affected by the provisions of r. 165(4) of the Regulations. Section 142 of the 

Act creates the wardens wide discretionary power to award costs and includes the 

ability of the warden to consider each of those matters specifically mentioned in r. 

165(4) of the Regulations if it is just and reasonable in the circumstances of the 

Interlocutory Application to do so. 

Can costs be awarded against a Non-Party to the Proceedings? 

10.	 Section 142 of the Act does not specify who or in what manner an application to 

the warden is to be made. The provision of s. 142(2) of the Act contemplates an 

application may be made orally or in writing. In this case, Mr & Mrs Dormer 

made the Interlocutory Application in writing because both Baracus and Ilmenite 

made it known to Mr & Mrs Dormer they would oppose any application to amend 

the name of the applicant to the E’s. The manner in which an application for any 

order or direction of the warden is made in proceedings under Part IV of the Act 

is by interlocutory applications pursuant to r. 153 of the Regulations. 

11.	 The words ‘Upon due application in that behalf being made ,…’ recognizes, in 

my opinion, an application contemplated by s. 142 of the Act will, by its very 

nature, be made either orally or in writing, by a person who is not then named as 

Dormer Family Trust v Baracus P/L & anor (No 2) [2012] WAMW 40	 Page 3 
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a 	 party to the proceeding. In the circumstances of these proceedings the 

application pursuant to s. 142 of the Act could not be lodged by “Dormer Family 
Trust” as it was not a person. The Interlocutory Application seeking orders 
pursuant to s. 142 of the Act was brought by Mr & Mrs Dormer in their capacity 

of the trustee of the Trust into whose name the applications for the E’s were 
intended to be amended pursuant to s. 142 of the Act. If it were the case that an 

application pursuant to s. 142 of the Act was required to be made by a party to the 

proceeding and not a non-party then the whole purpose of s. 142 of the Act would 

be defeated. 

12.	 It follows that if the provision of s. 142(3) of the Act intends an application 

pursuant to s. 142(2) of the Act is able to be made by a person who is not a party 

to the proceedings under Division 3 of Part VIII of the Regulations when hearing 

proceedings under Part IV of the Act it also intended that costs may be awarded 

against a person who is unsuccessful in bringing such an application and is a non-

party to the proceedings. 

13.	 The issue of whether an order can be made for costs to be paid by a non-party to 

proceedings has been discussed in the decision of His Honour Justice Steytler in 

Naidoo v Williamson [2008] WASCA 179 at [37] to [45]. The principles to be 

drawn from the various decisions considered by Steytler J are outlined at [41] and 

can be summarized as follows: 

a.	 The provisions of the relevant section must be cast sufficiently 

widely to enable the court to make an order for (or against) costs 

in a proceeding for the benefit (or against) a non-party. 

b.	 For such an order for costs to be made there must be ‘costs’ and 
they must be incurred in ‘proceedings before the court’. 

c.	 Even if those requirements are met, the section requires an 

exercise of discretion in the particular circumstances in which the 

issue arises and the requirements of reason and justice. 

d.	 The making of an order for payment of costs in favour of (or 

against) a non-party will be exceptional and therefore must be 

treated ‘with considerable caution.’ 
e.	 The nature of the relationship between the non-party and the 

litigant will be relevant. 

14.	 In applying those principles to the question of costs in the Interlocutory 

Application, the warden found in Dormer Family Trust v Baracus P/L & anor 

(supra) the entity of the “Dormer Family Trust” was not an entity to which a E’s 
could be granted under the Act. The warden also found he could not amend the 

name of the “Dormer Family Trust”, in the circumstances of the case, because the 

applicant was not a “person” ([13]). Further, the warden also found the 

application lodged by Mr Dormer in the name of the “Dormer Family Trust” was 
not a misnomer or inaccurate description rather a deliberate decision by Mr 

Dormer to lodge the application for the E’s in that name ([14]). The warden found 
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the Interlocutory Application was an attempt by Mrs & Mrs Dormer to substitute 

a new applicant. The warden exercised his power under s. 142 of the Act and 

declined to amend the application for the E’s and dismissed the Interlocutory 

Applications ([22] to [25]). 

15.	 The warden’s power to amend pursuant to s. 142(3) of the Act is not a power that 

only contemplates the warden must or will grant the amendment sought. The 

provisions of s. 142 of the Act requires an applicant to establish to the satisfaction 

of the warden, on the balance of probabilities, the amendment sought is 

occasioned by a misnomer or inaccurate description such that the amendment is 

necessary to ensure the proceedings are not dismissed or vitiated. If the warden is 

not satisfied to the requisite standard by the applicant the application pursuant to 

s. 142 of the Act will be dismissed. The proposition by Ilmenite that an exercise 

of the power of the warden not to grant an application made pursuant to s. 142 of 

the Act is an exercise of the power of the warden and may be exercised with or 

without an order as to costs is accepted as correct. 

16.	 The issue surrounding the name of the applicant for the E’s is expressed was not 

unknown to Mr & Mrs Dormer. On 2 March 2012, an officer from the Mining 

Registrar’s Office in Karratha raised with Mr Dormer this issue. Notwithstanding 

this query an Application to Amend (Form 30) the name of the applicant for the 

E’s was lodged with the Mining Registrar in Karratha. Objections were lodged by 

Ilmenite and Baracus to the E’s citing as grounds of objections the name used to 
apply for the E’s. On the 1st 

mention date of the Objection before the warden, Mr 

& Mrs Dormer were put on notice and given reasons by both Baracus and 

Ilmenite that they would oppose any attempt to amend the name of the applicant 

for the E’s. Despite being warned by Baracus and Ilmenite that they would 

oppose any Interlocutory Application, Mr & Mrs Dormer proceeded with the 

Interlocutory Application and were unsuccessful. 

17.	 The Interlocutory Application by Mr & Mrs Dormer was unlikely to succeed for 

the reasons expressed above. I find Mr & Mrs Dormer proceeded with the 

Interlocutory Application when they knew or ought to have known the 

circumstances of their case was obviously untenable or manifestly groundless to 

be utterly hopeless amounting to being vexatious. 

18.	 In my opinion, in applying the principles in Naidoo v Williamson (supra) to this 

matter, nothing has been raised to indicate it would not be appropriate for an 

order to be made that Mr & Mrs Dormer pay the costs of Baracus and Ilmenite in 

the Interlocutory Application. 

19.	 Accordingly, I order, pursuant to s. 142 of the Act as imported into the 

Regulations by r. 172 of the Regulations, that Mr & Mrs Dormer pay the costs of 

Baracus & Ilmenite in the Interlocutory Application such costs to agreed and if 

not agreed to be assessed by the Mining Registrar pursuant to r. 165(6) of the 

Regulations. 

Dormer Family Trust v Baracus P/L & anor (No 2) [2012] WAMW 40	 Page 5 


	The costs of Baracus and Ilmenite in the Interlocutory Applications to be paid by Mr & Mrs Dormer such amount to be assessed, if not agreed.
	1. This is an application for costs by Baracus Pty Ltd (“Baracus”) & Ilmenite Resources Pty Ltd (“Ilmenite”) arising from an Interlocutory Application (“Interlocutory Application”) lodged by Martin Matthew Dormer and Penelope Anne Dormer as trustees f...
	2. The Interlocutory Application was opposed by Baracus and Ilmenite. Both Baracus and Ilmenite have lodged objections to the E’s.
	3. The Interlocutory Application by Mr & Mrs Dormer was unsuccessful and was dismissed. (see: Dormer Family Trust v Baracus P/L & anor [2012] WAMW 33).
	4. There is no dispute between Mr & Mrs Dormer, Baracus or Ilmenite that the warden may amend a misnomer or inaccurate description of any person with or without an order as to costs being made pursuant to s. 142 of the Act. However, Mr & Mrs Dormer ar...
	5. The submission by Mr & Mrs Dormer that no order for costs can be made against them is rejected. The issue of the power to award costs against Mr & Mrs Dormer raises two questions. Firstly, do the provisions of s. 142 of the Act apply to proceedings...
	Does s. 142 of the Act apply to Proceedings under Part IV of the Act?
	6. The provision of s. 142 of the Act applies to proceedings under Division 3 of Part VIII of the Regulations when hearing proceedings under Part IV of the Act as it is imported into the Mining Regulations (“the Regulations”) by the provision of r. 17...
	7. The importation of s. 142 of the Act into the conduct of proceedings under Part IV of the Act by r. 172 of the Regulations creates an exception to the requirement that each party bears their own costs pursuant to r. 165(1) of the Regulations. Secti...
	8. The wide discretionary power of the warden to award costs pursuant to s. 142 of the Act when imported under r. 172 of the Regulations into proceedings under Part IV of the Act under Division 3 of Part VIII of the Regulations is fettered only by the...
	9. In my opinion, the importation of s. 142 of the Act into proceedings pursuant to Division 3 of Part VIII of the Regulation in matters under Part IV of the Act is not affected by the provisions of r. 165(4) of the Regulations. Section 142 of the Act...
	Can costs be awarded against a Non-Party to the Proceedings?
	10. Section 142 of the Act does not specify who or in what manner an application to the warden is to be made. The provision of s. 142(2) of the Act contemplates an application may be made orally or in writing. In this case, Mr & Mrs Dormer made the In...
	11. The words ‘Upon due application in that behalf being made ,…’ recognizes, in my opinion, an application contemplated by s. 142 of the Act will, by its very nature, be made either orally or in writing,  by a person who is not then named as a party ...
	12. It follows that if the provision of s. 142(3) of the Act intends an application pursuant to s. 142(2) of the Act is able to be made by a person who is not a party to the proceedings under Division 3 of Part VIII of the Regulations when hearing pro...
	13. The issue of whether an order can be made for costs to be paid by a non-party to proceedings has been discussed in the decision of His Honour Justice Steytler in Naidoo v Williamson [2008] WASCA 179 at [37] to [45]. The principles to be drawn from...
	a. The provisions of the relevant section must be cast sufficiently widely to enable the court to make an order for (or against) costs in a proceeding for the benefit (or against) a non-party.
	b. For such an order for costs to be made there must be ‘costs’ and they must be incurred in ‘proceedings before the court’.
	c. Even if those requirements are met, the section requires an exercise of discretion in the particular circumstances in which the issue arises and the requirements of reason and justice.
	d. The making of an order for payment of costs in favour of (or against) a non-party will be exceptional and therefore must be treated ‘with considerable caution.’
	e. The nature of the relationship between the non-party and the litigant will be relevant.
	14. In applying those principles to the question of costs in the Interlocutory Application, the warden found in Dormer Family Trust v Baracus P/L & anor (supra) the entity of the “Dormer Family Trust” was not an entity to which a E’s could be granted ...
	15. The warden’s power to amend pursuant to s. 142(3) of the Act is not a power that only contemplates the warden must or will grant the amendment sought. The provisions of s. 142 of the Act requires an applicant to establish to the satisfaction of th...
	16. The issue surrounding the name of the applicant for the E’s is expressed was not unknown to Mr & Mrs Dormer. On 2 March 2012, an officer from the Mining Registrar’s Office in Karratha raised with Mr Dormer this issue. Notwithstanding this query an...
	17. The Interlocutory Application by Mr & Mrs Dormer was unlikely to succeed for the reasons expressed above. I find Mr & Mrs Dormer proceeded with the Interlocutory Application when they knew or ought to have known the circumstances of their case was...
	18. In my opinion, in applying the principles in Naidoo v Williamson (supra) to this matter, nothing has been raised to indicate it would not be appropriate for an order to be made that Mr & Mrs Dormer pay the costs of Baracus and Ilmenite in the Inte...
	19. Accordingly, I order, pursuant to s. 142 of the Act as imported into the Regulations by r. 172 of the Regulations, that Mr & Mrs Dormer pay the costs of Baracus & Ilmenite in the Interlocutory Application such costs to agreed and if not agreed to ...

