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BACKGROUND 

1. On 16 December 2011, Donald Kimberley North (“Mr North”), lodged application 

for forfeiture (“the Application”) of Mining Lease 47/87 (“the Lease”) held by Elazac 

Mining Pty Ltd (“Elazac”) on the grounds that Elazac failed to comply with the 

minimum expenditure condition of $10,000.00 for the Lease (“Expenditure”) in the 

expenditure year ending 24 November 2011 (“the Expenditure Year”).  

2. When Mr North lodged the Application on 16 December 2011, Elazac had not lodged 

the annual expenditure report (“Form 5”) for the Lease for the Expenditure Year. At 

the same time, Mr North lodged a Statement of Particulars pursuant to r. 144 of the 
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Mining Regulations (“the Regulations”) alleging, amongst other things, that no 

mining activity had been conducted upon the Lease in the Expenditure Year. 

3. On 5 January 2012, Elazac lodged a Response to the Application and denied it had 

failed to comply with the Expenditure in the Expenditure Year. On 20 January 2012, 

Elazac sought and was granted an extension of time until 3 February 2012 to lodge 

the Form 5 for the Expenditure Year. On 1 February 2012, Elazac lodged the Form 5 

for the Lease for the Expenditure Year claiming to have expended on the Lease a 

total of $12,259.00. 

4. On 17 February 2012, Elazac was ordered by the Warden to file and serve Particulars 

of Response by 2 March 2012. On the same date, Elazac informed the Warden that D 

& K Corps Pty Ltd (“Corps”) claimed an interest in the Lease and would seek to be 

joined to the proceedings. Particular of Response were filed by Elazac on 23 March 

2012. 

5. On 10 April 2012, Mr North filed a request for Further and Better Particulars of 

Response (“the Request”) filed by Elazac on 23 March 2012. Elazac failed to answer 

the Request as agreed between the parties. Orders were made by the Warden on 20 

April 2012 and 17 May 2012 requiring Elazac to comply with the Request by certain 

dates. Elazac did not comply with those orders. On 8 June 2012, the Warden made a 

further order requiring Elazac to comply with the Request by 4 pm on 22 June 2012. 

In default of compliance, the Application would be determined without a substantive 

hearing pursuant to r. 139 of the Regulations. On 13 July 2012, Elazac had not 

complied with the order of the warden of 8 June 2012. A finding was made by the 

warden that Elazac had not complied with Expenditure for the Lease in the 

Expenditure Year. The Application was then adjourned to 2 October 2012 to 

determine if the failure to comply with Expenditure was of sufficient gravity to 

warrant forfeiture of the Lease. Elazac was ordered by the warden to file and serve 

any evidence it intended to rely upon in opposition on the issue of sufficient gravity 

to justify forfeiture of the Lease by 7 September 2012. No evidence was filed by 

Elazac in compliance with that Order. 

6. On 17 February 2012, 9 & 23 March 2012, 20 April 2012, 8 June 2012 and 13 July 

2012, Elazac appeared before the warden by an agent and representative of 

Hetherington Exploration and Mining Title Service Pty Ltd (“Hetherington”). On 9 & 

23 March 2012, 8 June 2012 and 13 July 2012 orders were made for Elazac to pay 

the costs of Mr North for failure to comply with the orders made by the Warden.  

7. On 26 September 2012, Corps lodged an Interlocutory Applications (“Interlocutory 

Application”) seeking to cancel some of the orders made by the warden on 13 July 

2012 and to join Corps as a party to the Application. The Interlocutory Application 

by Corps provided evidence that Corps had become the registered holder of the Lease 

on 4 September 2012 as a consequence of a Sale Agreement between Elazac and 

Corps dated 22 November 2011 (“Sale Agreement”). Corps was joined as a party to 

the Application and was ordered to file any affidavits and submissions in respect to 

the issue of sufficient gravity to warrant forfeiture of the Lease limited to work done 

on the Lease in 2012. 
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8. Affidavit evidence and written submissions have now been received from both Mr 

North and Corps. No affidavit evidence or written submissions have been received 

from Elazac. 

The Issues 

9. The issues that have been raised in these proceedings are: 

a. Is the non-compliance with the expenditure conditions of 

sufficient gravity to warrant forfeiture? 

b. If the non-compliance with expenditure conditions is not of 

sufficient gravity to warrant forfeiture is the imposition of a 

monitory penalty not exceeding $10,000.00 appropriate or no 

penalty at all; and  

c. What affect should any work conducted on, or future plans for 

work to be conducted on the Lease have on the issue of sufficient 

gravity to warrant forfeiture? 

The Law 

10. In summary, s. 98 of the Mining Act (“the Act”) provides a warden cannot 

recommend to the Hon. Minister for Mines and Petroleum (“Hon. Minister”) that a 

mining tenement be forfeited unless the warden is satisfied the expenditure conditions 

have not been complied with and having regard to all the circumstances the non-

compliance is of sufficient gravity to justify forfeiture.  

11. The onus falls upon the applicant for forfeiture to satisfy the warden that, on the 

balance of probabilities, the holder of the mining tenement has failed to comply with 

the expenditure conditions. Once it has been established the holder of the mining 

tenement has failed to comply with the expenditure conditions the onus falls upon the 

holder of the mining tenement to satisfy the warden the circumstances of the case are 

not of sufficient gravity to justify forfeiture. (see: Commercial Properties Pty Ltd v 

Italo Nominees Pty Ltd, unreported WASC, FC, 16 December 1988, SCL 7427, 

noted in 8 AMPLA Bull 62). 

The Finding of Non-compliance with expenditure conditions by Elazac 

12. The finding that Elazac failed to comply with Expenditure on the Lease in the 

Expenditure Year stems from a finding by the warden that Elazac failed to comply 

with orders to file documents that provided particulars of and supported its opposition 

to the Application despite being offered numerous opportunities to do so. As a 

consequence of the failure by Elazac to comply with the various orders of the warden 

a further order was made for the Application to proceed without a substantive hearing 

pursuant to r. 139 of the Regulations.  

13. In those circumstances, Mr North points to the decision in Hodgkinson v Tieriver Pty 

Ltd [2002] WAMW 23 in which a warden recommended forfeiture of a mining 

tenement after the defendant failed to appear and actively participate in the hearing 

including the filing of evidence. 
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14. The inaction by Elazac should be seen in the totality of a number of issues that have 

been raised by the Corps. In raising these matters, I do not accept they otherwise 

explain why Elazac did not comply with any orders made in the course of the 

progress of the Application. I also do not accept the action of Corps explains its 

inaction and tardiness in the registration of its interest in the Lease obtained as a 

consequence of a Sale Agreement between it and Elazac on 22 November 2011 or its 

inaction in respect to the Application. 

15. The Sale Agreement for the Lease is dated 22 November 2011. The Expenditure Year 

for the Lease ends on 24 November in each year. The Form 5 for the Lease is 

required to be lodged with the Department of Mines and Petroleum (‘DMP”) within 

60 days of 24 November or on approximately 24 January in each year. The Form 5 

was lodged on 1 February 2012 as a result of the warden extending time to do so to 3 

February 2012. 

16. The Form 5 for the Lease claimed Expenditure for the Expenditure Year was 

$12,259.00. The Expenditure claimed on the Lease in the Expenditure Year 

comprised of $10,542.00 on exploration activities $619.00 on rent and rates and 

$1098.00 on administration. 

17. The Application was lodged by Mr North on 20 December 2011 prior to the lodging 

of the Form 5 for the Expenditure Year. Despite the lodging of the Form 5 for the 

Expenditure Year that claimed Expenditure on the Lease had exceeded the minimum 

expenditure requirement by $2,200.00, Mr North continued to pursue the 

Application.  

18. In support of the Application, Mr North filed an affidavit of Mr Alvin Van As (“Mr 

Van As”), the on-site caretaker employed by Mr North who lives on an adjoining 

mining tenement owned by Mr North or one of his companies. A further affidavit of 

Ms Natasha Blomfield (“Ms Blomfield”) was filed in support of the Application. Ms 

Bloomfield is the daughter of Mr Van As. She lives at the same caretaker’s camp on 

the same adjoining mining tenement to the Lease on which Mr Van As resides. The 

evidence of both Mr Van As and Ms Blomfield is, in summary, that they did not see 

anyone working on the Lease or been told of anyone who visited or undertook any 

work on the area in or near the Lease during the Expenditure Year.    

19.  The evidence of Mr North is, in summary, that he visited the mining tenements 

owned by him that adjoined the Lease, either daily or weekly, during the Expenditure 

Year. In that time, North stated during the Expenditure Year he did not see anyone 

visiting or on the Lease to conduct work nor did he have reported to him by any of 

his employees working on the mining tenements adjoining the Lease that they had 

seen any person on or near the Lease conducting any work. Further, Mr North stated 

he has not observed any disturbances or any activity on the ground of the Lease since 

2008. 

20. Mr North also relies upon an Inspection Report (“Inspection Report”) prepared by 

Demelza Dravnieks of the DMP following a visit to the Lease on 24 June 2010. The 
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Inspection Report noted that no recent mining activity was observed and there were 

no recent approvals for the conduct of mining activities on the Lease. 

21. The failure by Elazac to file and serve any documents in rebuttal of the evidence of  

Mr North, Mr Van As and Ms Blomfield that Elazac has failed to comply with the 

expenditure conditions in the Expenditure Year has the effect that there is no 

evidence produced to the contrary of that produced by Mr North. 

22. I accept the evidence of Mr North that no mining operations of any description have 

occurred on the Lease during the Expenditure Year and for some time before. I also 

accept the evidence of Mr Van As and Ms Blomfield that they did not see any person 

on the Lease or conducting any work on the Lease during the Expenditure Year. In 

accepting the evidence of Mr North, I reject the content of the Expenditure Report 

(Form 5) lodged by Elazac as being reflective of any Expenditure incurred upon the 

Lease in the Expenditure Year. I find, with the exception of the annual rental of 

$135.00, the Expenditure claimed by Elazac to have been expended on the Lease 

during the Expenditure Year has not been incurred. Accordingly, I find Mr North has 

established the failure of Elazac to comply with the minimum expenditure conditions 

for the Lease in the Expenditure Year.  

23. The Act cast upon the holder of a mining tenement the obligation to meet minimum 

expenditure obligations in each expenditure year and to report that expenditure by 

lodging an expenditure report (Form 5). The expenditure report (Form 5) does not of 

itself prove that the minimum expenditure conditions have in fact been met on the 

Lease. 

24. In proceedings for forfeiture of a mining tenement for non-compliance with minimum 

expenditure obligations cogent evidence of the lack of activity on the mining 

tenement, if accepted by the warden, may be sufficient to establish and satisfy the 

burden upon the applicant that no or insufficient expenditure has occurred on the 

mining tenement in an expenditure year. Whilst the holder of a mining tenement has 

no evidentiary burden to establish the minimum expenditure obligations on a mining 

tenement have been met the holder of the mining tenement may well be obliged to 

produce evidence in rebuttal of cogent evidence by an applicant for forfeiture that 

suggests the expenditure claimed to have been incurred in the expenditure report 

(Form 5) by the holder of a mining tenement has not been met. This is particularly the 

case in circumstances where any “off-site expenditure” claimed to have been incurred 

is not obvious by activity upon the mining tenement. 

Is non-compliance with expenditure of sufficient gravity to warrant forfeiture? 

25. The considerations of whether or not the circumstances of non-compliance with 

expenditure conditions on a mining tenement is of sufficient gravity to justify 

forfeiture is discussed in Nova Resources NL v French (1995) 12 WAR 50 in which 

the Supreme Court said as follows: 

“… where it is found by the warden that a breach of the expenditure conditions has 

been established which the warden considers is a material breach which would 

justify the making of a forfeiture order or recommending a forfeiture order, the 
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warden should so order unless there are other considerations which would tend to 

support some other disposition of the application to forfeit. Clearly, non-

compliance with the provisions of the Act and Regulations for the purpose of this 

type of application needs to be more than trivial or technical. What amounts to a 

material breach will be for the warden to decide in each case. I have given this 

perhaps overly long preamble because it Act and Regulations concerning this 

particular matter, although primarily concerned with the action or inaction of the 

tenement holder, gives to the applicant for forfeiture pre-emptive rights so that, in 

giving consideration as to whether any process is an abuse of process, it must be 

borne in mind that the applicant for forfeiture has a lawful and legitimate 

expectation that, if successful, he will be eligible to gain a benefit." 

26.  The ‘self policing’ or ‘jealous neighbour’ principle that encourages parties with 

interests in land the subject of a mining tenement that it perceives is not being worked 

in accordance with the intentions of the Act and Regulations to bring proceedings for 

forfeiture is fundamental to the proper administration of the Act. These principles 

encouraged by the intentions of the act and regulations are only successful if the 

applicant for forfeiture, who invests time and money in bringing a forfeiture 

application, can legitimately expect that the pre-emptive rights under the Act that it 

has to apply for the land the subject of the application if they are successful. The pre-

emptive right that arises for an applicant for forfeiture under the Act should, of 

course, be balanced against the rights and interests of the holder of the mining 

tenement. 

27. Mr North has established that Elazac has failed to comply with Expenditure on the 

Lease in the Expenditure Year. Accordingly, the onus now falls upon either Elazac, 

or Corps, to satisfy the warden the circumstances of the case is not of sufficient 

gravity to justify a recommendation to the Hon. Minister for forfeiture of the Lease. 

28. Mr North refers to the case of Craig v Spargos Exploration NL (unreported, 

Warden's Court, 1986 noted 6 AMPLA Bull 73) in which the warden at page 19 

held: 

“Subsection 98(5) thus impresses on the warden the necessity of considering not 

only the non-compliance and the facts directly bearing upon it, but also the 

events leading up to the non-compliance, the conduct of the parties and the 

actual and potential consequences of non-compliance and of the forfeiture 

sought, having regard throughout, to the object and policy of the Act.” 

29. Apart from establishing that Elazac did not comply with Expenditure on the Lease in 

the Expenditure Year, Mr North points to the failure by Elazac for some 10 years to 

lodge annual environmental reports as noted in the Inspection Report. Further, Mr 

North points to the failure by Elazac to lodge the Form 5 for the Expenditure Year for 

the Lease on time as an aggravating feature of the conduct of Elazac towards 

compliance with conditions upon which the Lease was granted. In my opinion, 

nothing turns of this evidence in the circumstances of an application for forfeiture on 

the grounds of non-compliance with Expenditure 

30. Mr North also points towards to the failure by Elazac, and for that matter Corps, to 

actively oppose the Application when on the facts of this case both Elazac and Corps 
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knew of the Application. The decision in Hodgkinson v Tieriver Pty Ltd (supra) is 

relied upon by Mr North to establish the proposition that a defendant who fails to 

comply with expenditure conditions and to actively participate in a hearing for 

forfeiture including the failing to file any evidence was sufficient to justify a 

recommendation for forfeiture of the mining tenement. 

31. In considering whether the non-compliance by Elazac with Expenditure on the Lease 

is of sufficient gravity to warrant a recommendation for forfeiture, Mr North, points 

to the lack of mining activity upon the Lease. According to the Register no mining 

activity has been conducted upon the Lease that is reflected within Expenditure since 

2002. The only activity that has occurred on the Lease since 2002 is exploration 

activity. I accept the evidence of Mr North that he has observed no mining activity or 

any person or disturbance on the ground of the Lease since about 2008. Those 

observations by Mr North call into question the accuracy and truth of whether 

Expenditure claimed to have been incurred upon the Lease since 2008 has in fact 

been incurred. The evidence of Demelza Dravnieks contained within the Inspection 

Report suggests there have been no environmental returns lodged with the DMP for 

some 10 years and there were no signs of recent activity on the Lease at the time of 

preparation of the Inspection Report in 2010. I find the evidence confirms there has 

been a significant lack of mining activity upon the Lease since at least 2008, if not 

earlier. I note Elazac has been the registered holder of the Lease since 1 September 

1995. 

32. Mr North submits the warden, in considering if the non-compliance by Elazac with 

Expenditure on the Lease is of sufficient gravity to warrant forfeiture it is necessary 

to consider the objects and policy of the Act. Reference is again made by Mr North to 

the decision in Craig v Spargos Exploration NL (supra) in which Warden Reynolds 

said at page 17 the following: 

“The policy of the Mining Act is that a tenement holder unable to explore for or 

exploit mineral resources of a tenement should give way to some person to do so. 

The Act encourages exploration and mining activity and discourages a tenement 

holder from going to sleep on his rights and obligations.” 

33. In accordance with that decision, Mr North submits there is no evidence before the 

warden of mining activity or any other activity on the Lease to suggest Elazac has 

complied with the obligations and conditions on the Lease in the Expenditure Year. 

Mr North further submits there is evidence to the contrary that no activity has 

occurred upon the Lease for a number of years contrary to the contents of the Form 5 

lodged since 2008. In those circumstances, North submits it would be contrary to the 

objects and policy of the Act to impose a penalty rather than a recommendation for 

forfeiture of the Lease when the undisputed evidence suggests Elazac have not been 

taken seriously and has ignored its obligations under the Act . 

Affect of work done or future plans for the Lease on sufficient gravity  

34. Mr North submits a further consideration that should be taken into account is the 

recent conduct and planned future activities on the Lease by Corps. Mr North 

correctly points out that Corps has held an interest in the Lease since 22 November 
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2011 when it entered into the Sale Agreement with Elazac. Corps has also been aware 

of the Application since shortly after it was lodged on 16 December 2011. In those 

circumstances, the lack of involvement of Corps in seeking the timely registration of 

its interest in the Lease and the making of any application to be joined to the 

Application is of concern.  

35. In that regard, following the joinder of Corps to the Application, Vaughan William 

Corps (“Mr Corps”) provided affidavit evidence sworn 8 October 2012. Mr Corps 

states he is a director of Corps that supplies sand and associated materials to various 

businesses in the Karratha area. Mr Corps acknowledges Corps was aware of the 

Application and relied upon the advice of its agent and tenement manager 

Hetherington that as the Form 5 for the Lease had been lodged for the Expenditure 

Year the Lease was not at risk of forfeiture. Further, Mr Corps stated he was provided 

with only minimal information from Hetherington and did not further pursue the 

Application. Mr Corps stated he did not become aware of the circumstances that had 

unfolded as a result of the Application until about 24 September 2012 as a result of 

appointing a legal counsel associated with this matter. 

36. In this response, Mr North points to the inordinate delay by Corps in seeking to be 

joined to the Application and registering the transfer of its interest in the Lease. 

Correctly, Mr North says it is surprising that a company such as Corps who have 

been involved in a number of disputes before the warden would simply rely upon 

advice that a tenement said to be in good standing that is subject to the Application an 

would not be forfeited. Mr North pointed to a number of cases including Vaughan 

William Corps & Darryl John Corps v Donald Kimberley North [2008] WAMW 15, 

Hutton v Janerre Corporation Pty Ltd [2009] WAMW 3 and Hutton v Janerre 

Corporation Pty Ltd [2010] WAMW 12. I agree with the submission by Mr North 

that it defies logic and is naive that Corps, with a history of involvement in the 

mining industry for many years and first-hand experience at litigation involving 

applications under the Act, would simply think the Application would not require any 

input for filing and serving documents from either the registered, or the then 

beneficial, holder of the Lease if the intention was to oppose any suggestion the 

Lease should be forfeited. 

37. It is also naive and surprising that Corps would simply not check or take any apparent 

interest in the standing of the Lease for a period of some 10 months after it became 

aware of the Application and more so when it held first-hand knowledge of the likely 

consequences if the Application was successful.  

38. This case and others before it in recent times continue to demonstrate the 

consequences of the holder of a mining tenement who either ignores its 

administrative obligations under the Act and Regulations or fails to properly 

administer its own record keeping of a mining tenement, or relies and fails to check 

upon a third party who it passes its obligations to under the Act. Holders of mining 

tenements must well understand it is their responsibility to comply with statutory or 

other obligations that exist as a consequence of the grant of a mining tenement. If the 

holder of a mining tenement places those obligations, by way of a private 
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arrangement, into the hands of a third party who then fails to carry out those 

obligations the consequences rest with the holder of the mining tenement and not the 

third party. 

39. The obligations that attach to the grant of a mining tenement are not particularly 

onerous and are mostly fixed by time and repetitive, such as various reporting 

obligation and the payment of rent.  The ability of the holder of a mining tenement to 

ascertain or track its obligations is inexcusable. The task of ascertaining or tacking 

obligations is made simple by the fact the holder of a mining tenement is notified in 

writing following grant. Information that will allow the obligations imposed upon the 

holder of a mining tenement to be tracked or calculated are publicly available through 

the Register maintained by DMP that is freely and generally always available on-line 

24 hours per day, 7 days per week. The holder of a mining tenement has, in my 

opinion, no excuse to fail to meet its obligations under the Act or Regulations or be 

unaware of dealings with a mining tenement when the Register maintained by DMP 

is freely and continuously available. Similarly, a person who holds a registrable 

interest in a mining tenement should seek, in a timely fashion, to have that interest 

registered as soon as practicable to ensure that any dealings with the mining tenement 

are notified to the holder rather than to a third person or former registered holder that 

may have no further interest in the mining tenement.  

40. Another matter the warden must consider in determining if the non-compliance with 

Expenditure on the Lease is of sufficient gravity to warrant forfeiture is the conduct 

of the holder of the mining tenement since the Application was lodged and any future 

plans that it may have. Elazac has not filed any documents in this regard. However, 

Corps has made submissions and provided evidence through Mr Corps. 

41. Mr Corps states that Corps intends to develop the Lease. In 2012, Mr Corps stated 

that Corps caused a mining proposal including a mine closure plan (“Mining 

Proposal”) to be prepared, arrange for aboriginal heritage surveys and vegetation and 

flora surveys to be conducted. The Mining Proposal is to excavate and remove from 

the Lease approximately 250,000 tonnes of gravel during a period of 10 years. The 

Mining Proposals was prepared and submitted to DMP by Mr Corps and awaits 

approval to enable mining to commence. Corps has completed its final aboriginal 

heritage survey and vegetation and flora survey. Mr Corps states Corps has expended 

indirect costs of approximately $11,090.56 on the aboriginal heritage survey and the 

vegetation and flora survey in addition to the internal costs of preparing the Mine 

Proposal for mining operations on the Lease. Mr Corps stated if the Lease is 

forfeited, Corps would suffer a serious loss of business from the sale of material it 

knows exists on the Lease and from the abandonment of plans for its 50,000 tonnes 

per year mine on the Lease.  

42. Mr North in response to the submissions by Corps regarding activity it has conducted 

upon the Lease in 2012 acknowledges on the evidence of Mr Corps that some work 

has been undertaken on the Lease since the Application was lodged. However, Mr 

North submits some of the amounts expended by Corps appear to not relate to the 
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reports prepared or the Lease as they combine reports for a number of other leases 

held by Corps.  

43. More relevantly, Mr North points to the fact the activities carried out by Corps 

occurred before the Lease was transferred from Elazac when Corps was not the 

registered holder of the Lease. Accordingly, in the absence of an authorised 

instrument in writing from Elazac, pursuant to s. 118A of the Act, the expenditure 

claimed by Corps is not expenditure which maybe claimed as meeting the 

expenditure conditions for the Lease in the 2012 expenditure year. Mr North submits 

the Sale Agreement provides no such authority within its terms. 

44. I agree with the above submission from Mr North. The failure by Corps to act in a 

timely manner in registering the transfer of interest in the Lease from Elazac to itself 

has an obvious consequence of rendering any expenditure until 4 September 2012 by 

Corps not capable of being claimed in meeting the expenditure conditions for the 

Lease in the absence of a written authority from Elazac pursuant to s. 118A of the 

Act.  

45. Mr North also acknowledges the warden may take into account matters connected 

with the Lease and Elazac that arise between the end of the Expenditure Year and the 

hearing of the Application. Mr North further acknowledges the future plans for the 

Lease by Corps may also be taken into account. In this case, Mr North submits that 

whilst Corps has future plans those plans are subject to approval by the DMP. Corps 

refers to the decision of Rose v Goldtime Australia Pty Ltd [2004] WAMW 8 in 

which the warden said at [43] the following: 

“The warden may also properly take into account matters connected with the tenement 

and the tenement holder which have arisen between the end of the tenement year the 

subject of the plaint and the hearing of the plaint. The warden may also take into account 

plans which the tenement holder may have for the future concerning the tenement but in 

doing so would, in all cases, be obliged to assess the reasonableness of such plans and 

the likelihood of there ever been carried out.” 

46. Corps submits the warden is able to take into account the conduct of the holder of the 

Lease in the year following the Expenditure Year and the circumstances of the case. 

Corps further submits the overriding policy behind the Act is to provide an orderly, 

transparent and secure system of allocation of mining titles to facilitate the efficient 

exploration of the mineral resources of the state for the benefit of the people of the 

state. Further, Corps states the second limb of the overriding principle of the Act, that 

encourages exploration and mining activity and discourages the tenement holder from 

going to sleep on his rights and obligations should be interpreted with the first 

understated policy limb of the Act. 

47. In applying the policy of the Act, Corps submits the warden should ensure the 

tenement holder is properly fulfilling its substantive obligations under the Act in 

carrying out activities on the mining tenement and if so to ensure that the tenement 

holders rights to continue to properly explore for an export the minerals contained in 

the tenement are protected and preserved. In applying those principles to the 

Application, Corps submits it has demonstrated by its activity during the 2012 
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expenditure year that it has both the capacity to meet expenditure commitment and 

has already met the current expenditure condition by the time the Application was 

heard. Further, Corps submits it relied upon the accuracy of the Form 5 of Elazac for 

the Expenditure Year to establish the Lease was in good standing and relied upon the 

tenement manager, Hetherington, to keep it advised if the Lease was at risk. Corps 

also submits it has commenced its immediate plan to mine the Lease and has the 

capacity, knowledge, experience and will to develop the Lease and will commence 

mining operations when they Mining Proposal has been approved. 

48. With the greatest of respect to Corps, the above submission is somewhat hollow. It is 

difficult to understand the submission by Corps that it relied upon the accuracy of the 

Form 5 of Elazac for the Expenditure Year to establish the Lease was in good 

standing when it was fully aware the accuracy of the Form 5 was under attack by the 

Application of Mr North yet Corps did nothing to be joined as a party to the 

Application or place itself in a position to obtain information and co-operation from 

Elazac to actively defend the allegations levelled against the Expenditure claimed by 

Elazac to be sufficient to repel the Application the Lease be forfeited. I do not accept 

Corps can suggest, in the background of its involvement within the mining industry, 

that it was wholly unaware of the potential consequences of failure to adequately 

participate in the Application by Mr North or that it did not require some active 

participation or enquiry as to the progress of the Application until it was, in essence, 

too late. 

49. I give little weight to the activity and expenditure of Corps upon the Lease in the 

2012 expenditure year. In the circumstances of this case, if I were to give more 

weight to the activity and expenditure of Corps than to the legitimate expectation of 

Mr North who, in bringing the Application, holds a pre-emptive right that he will be 

entitled to apply for the land the subject of the Lease, if successful. The activity and 

expenditure of Corps upon the Lease in the 2012 expenditure year must be put into 

perspective. When Corps purchased the Lease it soon became aware of the 

Application yet did nothing to register its interest in the Lease nor seek to be joined to 

the Application for some 9 months despite having past knowledge of proceedings 

before the warden. Further and against that background, Corps was still prepared to 

expand upon the Lease yet was happy to do nothing to protect its interests in the 

Lease from the Application. In my opinion, in the circumstances of this case, to give 

more weight to the future plans and the 2012 expenditure on the Lease by Corps than 

to the actions of Mr North would be to reward inaction by Elazac and delayed action 

by Corps rather than action by Mr North and would attack and undermine the self 

policing policy and the intentions of the Act and Regulations. 

Finding on the Issue of sufficient gravity 

50. For those reasons, I find the non-compliance with Expenditure on the Lease in the 

Expenditure Year amounts to an almost total lack of expenditure and activity on the 

Lease, save and except, for the payment of rent to the DMP. The evidence of Mr 

North and his other witnesses also establishes that no work has been done on the 

ground at the Lease since it least 2008. These allegations, when put by Mr North to 
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Elazac, and, when known by Corps shortly after the Sale Agreement was executed, 

were not challenged. In those circumstances, I find no other conclusion can be 

reached than the failure to comply with Expenditure for the Lease in the Expenditure 

Year by Elazac was material and substantial. 

51. Mr North submits that it is inappropriate to impose a penalty in the circumstances of 

this case as the statutory minimum expenditure for the lease is $10,000.00 and the 

maximum penalty that can be imposed is also $10,000.00. Accordingly, it is 

submitted the imposition of a penalty would not be appropriate as it would be equally 

cost-effective for Elazac, or Corps, to breach Expenditure for the Lease and accept a 

penalty rather than meet the statutory obligations in respect to Expenditure on the 

Lease. (see: Brosnan v Flint [2003] WAMW 16 & Brosnan v Flint [2003] WAMW 

18). I agree with the submission by Mr North. I find in all the circumstances of this 

case that, the imposition of a penalty is inappropriate given the circumstances in 

which the material breach of Expenditure has been found to have occurred on the 

Lease in the Expenditure Year. 

Conclusion on Gravity 

52. In those circumstances, I find the non-compliance with Expenditure for the 

Expenditure Year on the Lease by Elazac is of sufficient gravity to warrant a 

recommendation to the Hon. Minister the Lease be forfeited. 

Recommendation 

53. Accordingly, I recommend to the Hon. Minister, that Mining Lease 47/87 be 

forfeited. 
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