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1. Jidi Jidi Aboriginal Corporation (“JJAC”) is the registered Native 

Title Holders for the land over which Sandfire Resources NL 

(“Sandfire”) has applied for Miscellaneous Licences 52/134 & 135 

(“the L’s”). 

 

2. JJAC has lodged objections to the applications for the L’s (“the 

Objections”). By way of Interlocutory Application dated 2
nd

 

December 2011(“the IA”) the JJAC seeks to amend the Objections 

filed on 16
th

 June 2011 in the terms annexed to the IA. 
 

3. If leave is granted to the JJAC, the proposed amendments to the 

Objections will result in the Objection stating as follows: 
 

“The Objector’s grounds of objection to the Applications are that: 

 

(a) The application and any activities that may be allowed under the 

Application, including ground disturbing activities, will: 

 

(i) cause social and cultural disruption to the Nharnuwangga, Wajarri 

and Ngarlawangga people, including those who reside at the Yulga 

Jinna community; 

 

Particulars 

 

The objector has power under Division 96 of the Corporations 

(Aboriginal and Torres Strait Islander) Act 2006 to take legal 

proceedings, such as the objections, on its own behalf and on behalf of 

the Nharnuwangga, Wajarri and Ngarlawangga people and this is 

relevant to all of the grounds of the Objection. 

 

(ii) affect and have an adverse impact on the environment and flora and 

fauna in the area; 

 

(b) It is not admitted that the Application has been made in compliance with 

the Mining Act 1978 (WA) (Mining Act), the Mining Regulations 

1981(WA). 

 

(c)  It is not for a purpose directly connected with mining operations 

conducted or reasonably proposed to be conducted by the Applicant under 

section 91(1) of the Mining Act; 

 

(d) It is of an excessive size of the reasonable requirements, if any, of the 

Applicant; 

 

(e) It is not in the public interest that the: 

(i) Land should be disturbed; or 
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(ii) Application should be granted.  

 

(f) Any terms and conditions that may be attached or enclosed on the granting 

of the Application will not sufficiently protect the Objector and 

Nharnuwangga, Wajarri and Ngarlawangga people that it represents in 

these proceedings; 

 

(g) In the alternate to paragraph (f) above, the Application should be granted 

subject to terms and conditions which will protect the Objector and the 

Nharnuwangga, Wajarri and Ngarlawangga people that it represents in 

these proceedings; 

 

(h) Further particulars of the grounds of Objection will be provided following 

lodgement of particulars of the grounds for the Application.”  

 

4. Sandfire objects in part to the proposed amendment to the 

Objections. In respect to the proposed amendments to the 

Objections, Sandfire states the following: 

 
“The Applicant does not oppose the proposed amendments save as 

follows: 

 

4.1 paragraph (a)(i) – 

 

4.1.1 the Applicant does not oppose the deletion of the 

words “the Native Title Rights”; 

 

4.1.2 the Applicant opposes the proposed addition of all 

the subsequent words; 

 

4.2 paragraph (f) and (g) –  

    

4.2.1 the Applicant contends that the words “protect the 

Objector” should be deleted and opposes the 

addition of the words “and the Nharnuwangga, 

Wajarri and Ngarlawangga people that it 

represented in these proceedings” in both 

paragraphs; and 

 

4.2.2 the Applicant contends that the words “address the 

matters raised in this objection” should be inserted 

and in lieu thereof in both paragraphs.”  

 

5. Sandfire maintains the JJAC is precluded from alleging 

interference with native title rights and interests or Aboriginal 

heritage by reason of the terms of an Indigenous Land Use 

Agreement (“ILUA”) between the Nharnuwangga, Wajarri and 
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Ngarlawangga people (“NWN People”) and the State of Western 

Australia. The provisions of the ILUA upon which Sandfire relies 

are contained within clause 8.2 and state: 

 
“8.2 No objections to application for or grant of Tenements 

 

 Subject to this agreement: 

 

(a) The Nharnuwangga Wajarri and Ngarlawangga native title claim 

group shall not object under the Mining Act or otherwise to an 

application for a Tenement or to the grant of a Tenement to which 

this Agreement applies on the grounds of native title rights or 

interests or of Aboriginal heritage concerns. 

 

(b) The Nharnuwangga Wajarri and Ngarlawangga native title claim 

group shall use all reasonable endeavours to ensure that no 

objections under the Mining Act or otherwise are made to an 

application for a Tenement or to the grant of a Tenement to which 

this Agreement applies on the grounds of native title rights or 

interest or of Aboriginal heritage concerns.” 

 

  It is as a consequence of the ILUA, submits Sandfire that JJAC 

seeks to amend the Objections by deleting any reference to 

interference with native title rights and interests or Aboriginal 

heritage. 

 

6. However, as a consequence of the proposed amendments to the 

Objections, Sandfire submits, the JJAC has re-characterised the 

original grounds of the Objection from claiming “interference with 

native title rights and interests or Aboriginal heritage” to those 

proposed in the amended grounds of Objections of “social and 

cultural disruption.”  In essence, Sandfire says, “social and cultural 

disruption” is in substance the same as the original grounds of 

Objections claiming “interference with native title rights and 

interests or Aboriginal heritage.” 
 

7. Sandfire submit that whilst native title is a sub-set of traditional 

rights, laws and customs the defining characteristic of native title is 

those traditional rights, laws and customs in relation to land (Mabo 

v Queensland [No 2] (1992) 175 CLR 1 @ 69-70). It is further 

submitted by Sandfire that traditional rights, laws and customs are 

recognised and protected by the common law concept of native 

title including rights to have access to land and camp in order to 

visit and care for places which are of cultural or spiritual 
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importance, rights to hunt, fish and gather for the purpose of 

satisfying personal, domestic or non-commercial communal needs, 

including observing traditional laws and customs, rights to engage 

in ritual and ceremony and rights to protect and care for sites and 

objects of significance (including a right to impart traditional 

knowledge concerning the area, while on the area, and otherwise, 

to succeeding generations and others so as to perpetuate the 

benefits of the area and warn against behaviour which may result in 

harm). 
 

8. Aboriginal heritage is protected, submits Sandfire, by the 

provisions of the Aboriginal Heritage Act (1972 (WA). Sandfire 

also submits to protect traditional rights, laws and customs, the 

JJAC seek to rely upon and raise native title and the protection of 

Aboriginal heritage which the terms of the ILUA preclude. 
 

9. Sandfire says the JJAC submissions are misconceived as they are 

directed to establishing a proposition that is not contentious, 

namely that the common law and the Native Title Act 1993 (Cth) 

merely recognise pre-existing traditional rights, laws and customs, 

fail to acknowledge any traditional rights, laws and customs 

relating to land fall within the concept of native title and focus on 

whether interference with traditional rights, laws and customs is a 

matter of public interest instead of identifying the traditional rights, 

laws and customs alleged to be interfered with. 
 

10. In those circumstances, Sandfire says even if the JJAC could 

identify a traditional right, law or custom which did not relate to 

land (and therefore was not native title), that right or custom would 

not be affected by the grant of the application and therefore would 

not constitute valid grounds of objection. 
 

11. Accordingly, Sandfire submits; 
 

 JJAC should not be permitted to raise, in contravention of 

the ILUA the ground of objection based on “social and 

cultural disruption”; 

 

 The warden should, in the interest of the administration of 

Justice and as a matter of public policy, uphold and give 

effect to the terms of the ILUA and for that matter other 
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agreements reached between parties in relation to the 

commencement and disposal of proceedings before the 

warden; 
 

 The warden should uphold and give effect to an ILUA given 

its specific nature under the Native Title Act 1993 (Cth); 
 

 The warden should decline to give the JJAC an opportunity 

to be heard in relation to the applications for the L’s; 
 

 The proposed amendments to the Objections be disposed of 

in the manner suggested by Sandfire as a reflection of the 

terms of the ILUA; 
 

 The proposed amendments to the Objection that are opposed 

by Sandfire should be refused because they do not identify 

arguable grounds of objection and consequently are not 

necessary to determine the real question in issue between the 

parties.  
 

12. The JJAC says it is a Registered Native Title Body Corporate 

under the Native Title Act 1993 (Cth), Native Title (Prescribed 

Bodies Corporate) Regulations 1999 (Cth) and be 

Corporations(Aboriginal and Torres Strait Islander) Act 2006 (Cth) 

and therefore holds the legal capacity and power to act in 

accordance with the Rule Book of the JJAC. The Rule Book of the 

JJAC provides for the JJAC to "take and defend legal proceedings 

including affecting or relating to native title rights and interests in 

connection with traditional lands“ and “exercise all powers 

conferred upon it as trustee under the terms of any trust for the 

benefit of the Native Title Community.” The Native Title 

Community is, in summary, defined within the Rule Book of the 

JJAC as individuals and any other aboriginal person who identifies 

as a member of the community of the NWN People. 

 

13. In accordance with the Rule Book of the Native Title Community 

the JJAC is entitled to protect the Native Title Community and 

those people who adhere to the laws, customs and traditions of the 

community of the NWN People. Such protection is not linked to 

those people having “native title” or being “native title holders” 

rather are those people who adhere to the laws, customs and 

traditions of the NWN People. 
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14. The JJAC say “the laws, customs and traditions is a specific 

reference to the traditional rights of the NWN People of which 

“native title” (an Australian common law and statutory invention) 

is but a minor and largely artificial sub-set. In addition to the rights 

of “native title” are the pre-sovereignty Aboriginal laws, customs 

and traditions that evolved prior to the assertion of sovereignty and 

continued today, albeit with some modification.”  

 

15. The JJAC also acts as the trustee on behalf of the Native Title 

Community. As trustee, the JJAC has a broader role as recognised 

in the objects of the Trust to establish, amongst other things, “a 

public benevolent institution for the objects of the relief of poverty, 

sickness, suffering, distress, misfortune or destitution of the Native 

Title Community.”  
 

16. The JJAC is also the holder of the native title rights and interests of 

the NWH People over the land upon which the applications for the 

L’s is made as a consequence of the determination in Clarrie Smith 

v the State of Western Australia [2000] FCA 1249.  
 

17. The large proportion of the Objections by the JJAC is based on the 

“social and cultural disruption” the grant of the L’s will have on the 

Native Title Community in particular the NWN People who reside 

at the Yulga Jinna community (“Yulga Jinna”). The JJAC submits 

the NWN People as the traditional owners of the land upon which 

the L’s are located have knowledge of, access to, and use of the 

area. Further, the JJAC submit the Traditional Owners and the 

interest in the land they seek to protect are broader than the narrow 

class of rights and protections afforded by Native Title and 

Aboriginal heritage that arise by virtue of the Federal Court 

decision in the Smith determination and the ILUA dated 5 July 

2001. 
 

18. In its capacity as the trustee, on behalf of the Native Title 

Community, the JJAC say the “social and cultural disruption” it 

seeks to relieve arises within the suffering, distress, misfortune that 

Sandfire has, and will, bring upon the community of the Traditional 

Owners if the L’s are granted.  
 

19. The JJAC refers to recent decision of McKenzie v Minister for 

Lands [2011] WASC 335 in which the Honourable Chief Justice 

noted at paragraph 63 the following: 
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“Neither Mr McKenzie nor Mr Roe assert any particular status, right or 

interest arising under the NT Act. They do not rely upon any status as a named 

claimant in proceedings brought under the Act on behalf of a larger group, 

nor do they assert that any determination has been made under the NT Act to 

the effect that any group has established a claim to native title over land the 

subject of the notices. To the extent that the “special interest” which they 

claim depends upon native title, it is not an interest which arises from any 

provision of the NT Act. 

 

The loose bundle of rights group by the expression “native title” find that 

origins in laws and customs which evolved prior to the assertion of 

sovereignty at the time of the colonisation of Australia and which are 

recognised by the common law of Australia – see Members of the Yorta Yorta 

Aboriginal Community v Victoria [2002] HCA 58; (2002) 214 CLR 422, [45] 

(Gleeson CJ, Gummow and Hayne JJ); Bodney v Bennell [2008] FCAFC 63; 

(2008) 249 ALR 300 [143]. The NT Act creates a legal regime for, amongst 

other things, determinations as to whether or not native title rights are held 

over an area of land and if so, by whom. In the application of that statutory 

regime, it is the statutory definitions and provisions which are paramount, and 

which must be applied – see The State of Western Australia v Ward [2002] 

HCA 28; (2002) 213 CLR 1 [16]; Yorta Yorta [32] (Gleeson CJ, Gummow 

and Hayne JJ). 

 

I reiterate that Mr McKenzie and Mr Roe do not assert any interest arising 

from any right or interest that has been recognised pursuant to the regime 

created by the NT Act. Rather, to the extent that the special interest which they 

assert relies upon native title, they claim to enjoy the rights arising from laws 

and customs which evolved prior to the assertion of sovereignty, and the 

recognition of those laws and customs by the common law of Australia.” 
 

20. The JJAC says the special interest it seeks to protect by the 

Objections is the rights of the Traditional Owners that arise not by 

a declaration of native title but the rights of the Traditional Owners 

arising under pre-sovereignty laws and customs.  Accordingly by 

reason of those laws and customs, the grant and use of the L’s will 

cause “social and cultural disruption” to the Traditional Owners. 

 

21. In support of its assertion that “social and cultural disruption” will 

occur if the L’s are granted, the JJAC, outlined some of the 

evidence which they will lead at the hearing of this matter 

including: 
 

 The Traditional Owners travel, camp, collector bush tucker 

and manage and protect the environment over the  land 

covered by the L’s and in the event the L’s are granted the 

Traditional Owners will be unable to visit culturally 

significant places. 



 

[2012] WAMW 5 
 

Jidi Jidi Aboriginal Corp v Sandfire Resources NL [2012] WAMW 5 Page 10 
 

 The Bubbageealgunna Pool is covered by the L’s and is 

regularly used by the Traditional Owners. Beliefs are held by 

the Traditional Owners that the disturbance of 

Bubbageealgunna Pool will cause the snake spirit in the 

groundwater to be harmed and he may be killed or leave the 

area resulting in the plants and animals that are collected and 

hunted, such as porcupines and kangaroos, staying away 

from the area and the water disappearing. 

 The disturbance of the groundwater will make the spirits of 

the Traditional Owners ancestors angry because the 

Traditional Owners failed to protect the country from harm. 

The failure to protect the country from harm will be a breach 

of the Traditional Owners cultural obligations to protect and 

manage the country.  

 The carrying out of the proposed activities by Sandfire will 

result in the Traditional Owners receiving visitations from 

angry and upset ancestor’s spirits which will frighten and 

cause fear amongst them and will therefore impact on the 

community life of the Traditional Owners. 
 

22. As a consequence of the matters raised in the proposed 

amendments to the Objections by the JJAC submits a failure by the 

Traditional Owners to protect the country and keep its ancestral 

spirits happy is a breach of the obligations of the Traditional 

Owners to the land. 

 

23. Further, the JJAC submits it will lead evidence at the hearing of the 

Objections that Sandfire has already caused “cultural and social 

disruption” by carrying out ground disturbing activities over the 

past seven years in areas of interest to the Traditional Owners 

including near freshwater pools and the removal of groundwater 

without prior consultation with the Traditional Owners. 
 

24. Accordingly, the JJAC submit it is not in the public interest, for the 

L’s to be granted or that the land is disturbed given the 

environmental and “social and cultural disruption” that will occur 

and impact upon the Traditional Owners and their community.  
 

CONCLUSION 

 
Who May Object & On What Grounds to Grants of Mining Tenements  
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25. The Mining Act (“the Act’) does not limit the entitlement of any 

person to object to the grant of a mining tenement. Relevant to this 

matter and by virtue of s. 92 of the Act, an objection to the grant of 

the L’s is lodged pursuant to the provisions of s. 42(1) of the Act. 

Section 42(1) of the Act provides “A person who wishes to object 

to the granting of an application...” Accordingly, any person may 

lodge objections to the grant of the L’s. 

 

26. The Act is also silent as to the kind of objections and grounds on 

which an objection to a mining tenement application may be 

lodged. (see: Re: Warden French; exparte Serpentine–Jarrahdale 

Ratepayers Association (1994) 11 WAR 315 @ 329). The Act does 

not prohibit, nor does it limit, an objection being lodged to a 

mining tenement application by or on behalf of a person, corporate 

or natural, on the grounds of interference with native title rights or 

interests or on the grounds of Aboriginal heritage. Accordingly, 

there is no statutory impediment or restriction under the Act to the 

JJAC lodging the Objections to the L’s on the grounds it proposes.  

 

27. I am unable to find any provision within the Native Title Act 

(1993) (Cth) that prohibits an objection being lodged to a mining 

tenement application where an ILUA has been entered into and a 

Native Title claim determined. 

 

28. With the exception of an obligation to hear from the owner, 

occupier or mortgagee of private land who lodges an objection to a 

mining tenement on or over their land and to hear from a local 

government who objects to a miscellaneous licence, a warden may 

otherwise decide to hear an objection, not to hear the objection, 

limit the scope of the objection or make recommendations that 

require the parties to make representations to the Hon. Minister 

(see: Re Warden Calder; Exparte Cable Sands (1998) 20 WAR 

343). 

 

29. There appears to be no dispute between Sandfire and the JJAC that 

the JJAC is the representative body of the people who live at Yulga 

Jinna who visit and use the land and places within or near the L’s 

that the JJAC say will be affected if the L’s are granted.  
 

30. In those circumstances, I consider the JJAC, on behalf of the 

people who live at Yulga Jinna are entitled to lodge the Objections 

to the L’s.  
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What Effect Does The ILUA have on the Objection? 

 

31. The ILUA is a private agreement between the State of Western 

Australia and NWN People native title claim group entered into in 

2001 with the intention of establishing, inter alia, a procedure to 

resolve native title claims, to provide a framework to recognise 

Aboriginal sites and avoid damage, disturbance or interference to 

those sites during the exercise of rights over mining tenements and, 

amongst other things, to determine a process under the agreement 

to determine all applications for mining tenements.  
 

32. Being a private agreement between the State of Western Australia 

and the NWN People native title claim group, the ILUA is not 

capable of, in my opinion, either binding or restricting the 

operations of the provisions of the Act.  

 

33. I can find no provisions within the Native Title Act 1993 (Cth) or 

for that matter the Act that creates any statutory power to restrain 

the operation of the provisions of the Act following the execution 

and registration of an ILUA. That being the case, a party to the 

ILUA may seek to enforce any rights that have been created by the 

ILUA and deemed to have been breached by a party to the ILUA in 

a court of appropriate jurisdiction.  

 

34. A useful discussion on issues associated with the contractual nature 

of ILUA’s is published in an article headed “The Contractual 

Status of Indigenous Land Use Agreements” by Lee Godden and 

Shaunnagh Dorsett. This article is able to be found in “Land, 

Rights, Laws: Issues of Native Title”, 1999, Vol 2, Issues paper 1 

and can be accessed at http://www.aiatsis.gov.au . 
 

35. Accordingly, in my opinion, the ILUA, cannot by itself, operate to 

restrain or limit the provisions of the Act that permits the JJAC to 

lodge the Objections to the L’s on the grounds it proposes.  

 
The Proposed Amendments 

 

36. The proposed amendments to the Objections are largely unopposed 

by Sandfire. Grounds (a) (ii), (b), (c), (d) and (e) of the proposed 

amendment to the Objections relate to the environment, compliance 

with the Act and the public interest.  
 

http://www.aiatsis.gov.au/
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37. In my opinion, grounds (a)(i), (f) & (g) of the proposed 

amendments to the Objections by the JJAC relies upon the 

perceived affects the grant of the L’s will have upon the “society 

and culture” at Yulga Jinna and the people who live there. The 

JJAC seeks to establish before the warden the L’s should not be 

granted or, at the very least, to be heard on issues of the imposition 

of appropriate conditions upon the grant of the L’s to protect the 

members at Yulga Jinna Community from social and cultural 

disruption.  

 

38. In my opinion, the Aboriginal Heritage Act (1972) (WA) and the 

Native Title Act (1993) (Cth) does not provide protection from 

disturbance to the social and cultural structure of an Aboriginal 

community by regulating whether or not a mining tenement is 

granted under the Act, and, if grant does occur, upon what 

conditions.  
 

39. Accordingly, the JJAC is entitled to object to the grant of the L’s 

upon the grounds in the proposed amendments to the Objections. 
 

40. Ground (h) of the proposed amendment to the Objections should be 

deleted. It is not a ground of objection and is unnecessary.  

 

41. For those reasons, I grant leave for the JJAC to amend the grounds 

of its Objections to the L’s to that contained in the annexure to the 

IA, with the exception that ground (h) be deleted.  


