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1. Yarri Mining Pty Ltd (“Yarri”) lodged Plaint 373614 on 9
th
 June 

2011(“Plaint”) alleging that Eaglefield Holdings Pty Ltd 

(“Eaglefield”) on behalf of Narnoo Mining Pty Ltd (“Narnoo”) 

obtained the grant of Exploration Licences 37/876 & 877 (“the E’s) 

by means of constituting a fraud upon the power and discretion of the 

Honourable Minister for Mines and Petroleum (“the Hon. Minister”) 

by failing to disclose to the Hon. Minister that the E’s were applied 

for knowingly in contraventions of s. 69 of the Mining Act (“the 

Act”). 

2. Yarri seeks various relief including declarations the E’s were obtained 

by fraud and are nullities, orders directing the Hon. Minister cancel 

the E’s and orders the Director General of the Department of Mines 

and Petroleum amend the Register accordingly. 

3. Before the Court are three interlocutory applications. Two of the 

interlocutory applications are brought by Eaglefield and Narnoo 

seeking summary judgement by dismissing the Plaint. The 

interlocutory applications were lodged on 7 September 2011 and 18 

October 2011 respectively by Narnoo and Eaglefield. The third 

interlocutory application is brought by Yarri seeking to strike out 

various parts of the Amended Response lodged by Eaglefield and 

various parts of the Response lodged by Narnoo. 

4. The interlocutory application lodged by Narnoo came before this 

Court on 10 October 2011. On that date, Eaglefield appeared through 

Counsel and stated it would abide by the decision of the Court on the 

outcome of the interlocutory application by Narnoo.  Eaglefield 

sought to be excused from further attendance and left the Court.  

5. Eaglefield had not lodged with the Court any interlocutory application 

for summary judgment against Yarri and, therefore, did not have a 

right to be heard on the interlocutory application by Narnoo. In the 

absence of an interlocutory application lodged by Eaglefield seeking 

summary judgment against Yarri it was taken by Counsel for Yarri 
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that Eaglefield conceded the Plaint, as it related to Eaglefield, would 

proceed to hearing.  

6. On 11 October 2011, a number of preliminary rulings were made on 

the interlocutory application lodged by Narnoo dated 7 September 

2011 as a consequence of objections raised by Yarri.  The first 

preliminary ruling was that the Court’s power to hear the 

interlocutory application by Narnoo existed under the provision of s. 

18 of the Magistrates Court (Civil Proceedings) Act (“MCCPA”). In 

that regard the Court would be guided by the principles in Ravi v 

Amarind Pty Ltd (2006) WADC 84. Secondly, Narnoo was seeking to 

extend its Response outside that which it had pleaded. That issue was 

capable of correction by amendment. Thirdly, the evidence of Shane 

McBride was capable of being sufficient to allow the substantive 

argument on the summary judgement by Narnoo. However, it was 

noted that Mr McBride had failed to verify a belief that there was no 

reasonable prospect of success by the Yarri in the Plaint. It was noted 

that was capable of correction by the swearing of a further affidavit. 

7. During proceedings on 11 October 2011, Counsel for Eaglefield 

appeared before the Court and, after taking instruction from the 

Eaglefield, sought leave to make an interlocutory application for 

summary judgement to dismiss the Plaint. 

8. As a consequence, further directions were made by the Court for the 

filing of interlocutory applications and evidence. On 18 October 

2011, Eaglefield filed an interlocutory application for summary 

judgement to dismiss the Plaint. All matters came back before the 

Court on 25 November 2011 when further programming directions 

were made by the Court culminating in the various interlocutory 

applications being listed for hearing for 4 days commencing on 13 

February 2012. 

9. On the hearing of the interlocutory applications on 13 February 2012, 

Counsel for Narnoo advised the Court the evidence Narnoo relied 

upon was paragraphs 1, 2, 3, 5, 8(a) to 8(o) including annexures and 

12 including annexures of the affidavit of Shane McBride (“Mr 

McBride”) dated 6 September 2011, the whole of the affidavit of Mr 

McBride dated 17 October 2011 and the whole of the affidavit of 

Dane Chandler (“Mr Chandler”) dated 20 December 2011. 

10. Counsel for Eaglefield informed the Court he relied upon the whole 

of the affidavit of James Steedman (“Mr Steedman”) dated 18 

October 2011 including its annexures in support of Eaglefield’s 

interlocutory application. Counsel for Eaglefield indicated he 
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understood that Counsel for Yarri may raise objection to parts of the 

affidavits lodged by Eaglefield. Leave was sought in those 

circumstances to cure those defects by lodging further affidavit 

material as may be necessary. 

11. Counsel for Yarri sought that both Narnoo and Eaglefield confirm 

they did not intend to lodge any further affidavit evidence in support 

of their interlocutory applications. Counsel for Narnoo indicated it 

had no further evidence. However, Counsel for Eaglefield stated until 

it was aware of the nature of any objections by Yarri it could not say. 

12. As a consequence, Counsel for Yarri raised a number of issues 

regarding the evidence sought to be lead in the interlocutory 

applications by Narnoo and Eaglefield particularly a number of 

fundamental issues associated with the contents of the affidavits 

relied upon by Narnoo and Eaglefield and their compliance with the 

rules of Court. 

13. Yarri submits, and it seems that it is not in dispute, that the Warden 

sitting in the Warden’s Court has no express power to summarily 

dismiss a plaint. Accordingly, s. 134 of the Act provides the practice 

and procedure of the Warden’s Court shall be the same as the 

Magistrates Court in like matters.  

14. Further, Yarri submits the interlocutory applications by Narnoo and 

Eaglefield are significant applications that dictate the Court should 

adhere strictly in the application of the rules and procedures of Court 

associated with such applications. In that regard, Yarri referred to 

Mackenzie v Watson, Scott & Co (1893) 19 VLR 277 @ 279 in 

which A’Beckett J said: 

“… The nature of the remedy provided by Order XIV [ie summary judgement] is 

so stringent in its operation that every precaution should be taken, and great 

strictness insisted upon, and observing the requirements but it is made use of.” 

15. Accordingly, Yarri says that an applicant for summary judgement 

should only be allowed one attempt at such an application and should 

be required to lie in the bed they made in bringing the application. 

Further, Yarri points to the fact that on 11 October 2011, the Court 

extended significant indulgence to Narnoo in allowing it an 

adjournment to correct matters associated with its interlocutory 

application by permitting the filing of further affidavit evidence. At 

that time Eaglefield had not lodged an interlocutory application 

similar to that of Narnoo. It is rightly pointed out by Counsel for Yarri 

that had the Court not indulged Eaglefield the time to bring the same 
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application as Narnoo, the Plaint as it related to Eaglefield would 

have proceeded to trial.  

16. In those circumstances, Yarri says the Court must now insist that 

compliance with the procedures and rules of the Court be strictly 

adhered to by both Narnoo and Eaglefield and no further indulgences 

extended. Accordingly, Yarri says that Eaglefield cannot now come to 

Court and say it wishes to hear the objections that Yarri may raise to 

Eaglefield’s interlocutory application before it makes any decision as 

to whether it seeks leave to adduce further affidavit evidence. 

17. Eaglefield submits the intention of the Court in case management is to 

ensure that cases are dealt with economically, expeditiously and 

efficiently. (see: s. 13 Magistrates Court (Civil Proceedings) Act 

2004(“MCCPA”)). That may well require the correction of matters to 

occur to achieve those ends. It is for that reason Eaglefield seeks to 

preserve its position on whether it seeks to file further evidence in 

support of its interlocutory application against Yarri. 

18. I accept the submission by Yarri that no further indulgences should be 

extended to either Narnoo or Eaglefield in respect to their 

interlocutory applications against Yarri. The determination of the 

interlocutory applications by Narnoo and Eaglefield has been delayed 

by a decision by Eaglefield not to bring its interlocutory application at 

the same time as Narnoo and defects in the affidavit evidence of 

Narnoo. The decision of the Court on 11 October 2012, has allowed 

both Narnoo and Eaglefield more than ample opportunity to re-

consider their respective cases and lodge further evidence. No further 

delay should be occasioned by the fact a party does not have its 

evidence in order. Further delay in dealing with this matter is 

unnecessary and, in the circumstances of this case, unacceptable. I 

refer to my previous comments in this regard in Yarri Mining P/L v 

Eaglefield Holdings & anor [2011] WAMW 12. 

19. One of the fundamental issues raised by Counsel for Yarri was the 

certification of the various documents annexed to the various 

affidavits relied upon in the interlocutory applications by Narnoo and 

Eaglefield. The other fundamental issue was the lack of any statement 

in an affidavit by an appropriate person in support of the interlocutory 

applications by Narnoo and Eaglefield that the claim by Yarri has no 

reasonable prospect of success, or there is no serious question to be 

tried or the Plaint is frivolous or vexatious, that Narnoo and 

Eaglefield have a good defence on the merits, or the action should be 

disposed of summarily. 
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20. The certification of the various documents annexed to the affidavits of 

Mr Steedman and Mr McBride particularly has occurred, in my 

opinion, in accordance with the r. 127F of the Mining Regulations 

(“Regulations”). That regulation provides, an affidavit may contain 

statements based on hearsay evidence provided the source is 

identified and the grounds for believing the statement to be true are 

revealed. Similar provisions can be found in most rules of courts and 

have been accepted as common practice. (see: O.14 r.2 & O 16 r. 1(2) 

& 2(1a) Supreme Court Rules (“the Rules” and r. 115(2) Magistrates 

Court (Civil Proceedings) Rules 2005). To that end and for the brief 

reasons that I expressed on 11 October 2011, I consider the affidavits 

of Mr McBride of 6 September 2011 and 17 October 2011 are 

complaint with r. 127F of the Regulations. I am also satisfied the 

affidavits of Mr Chandler of 20 December 2011 and Mr Steedman of 

18 October 2011 are also compliant with r. 127F of the Regulations as 

they have provided the source and grounds for believing what they 

have stated is true. In the circumstances of this case, it is my opinion; 

nothing particularly turns on the production of various documents 

produced in or as a result of other court proceedings in other places. 

21. The other issue raised by Yarri is the lack of any statement in an 

affidavit by an appropriate person in support of the interlocutory 

applications by Narnoo and Eaglefield that the claim by Yarri has no 

reasonable prospect of succeeding pursuant to s. 18(1) of the 

Magistrates Court (Civil Proceeding) Act. Eaglefield and Narnoo 

submit there is nothing under the MCCPA or its Rules that requires 

such a statement. Yarri submits that in the absence of any rules under 

the Magistrates Court (Civil Proceedings) Rules reference can be had 

to the Rules. The Rules and the practice of the Supreme Court, 

submits Yarri, requires such a statement to be made. 

22. Support is found for that proposition in, my opinion, O. 16 r. 1 & 2 of 

the Rules that provides for a defendant to verify the facts upon which 

it bases such an application. The ground upon which such an 

application may be granted is provided for in O. 16 r. 1.  

23. The Red Book describes an application pursuant to O. 16 to be “the 

reverse scenario to a plaintiff’s summary judgement application”, that 

is an application under the provisions of O. 14 of the Rules,  and 

“there is no reason to think that similar forensic considerations are not 

involved in an O 16 analysis.” (see: Red Book [16.0.1] “General 

Considerations”). Both applications are of a similar nature with the 

same potential result being the summary determination of a claim 

without a substantive hearing. 
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24. Accordingly, I am of the opinion, to bring such an application for 

summary judgement whether by a plaintiff or a defendant requires 

there to be on the part of the applicant a belief there is no defence to 

the claim or that there is no serious question to be argued on the claim 

or no reasonable prospect of success, as the case maybe. The learned 

author of the Red Book at [14.2.4] says of a requirement to state there 

is no defence to a claim: 

“It is essential that the affidavit contains a statement that the deponent there 

really believes that there is no defence to the claim. A statement that there is "no 

defence on the merits" is not sufficient: Muntz v Elkington (1891) 17 VLR 23 at 

24; Shaw v Yarranova Pty Ltd [2005] VSC 94 at [40]. A less rigorous approach 

is found in Long Leys Co Pty Ltd v Silkdale Pty Ltd (1991) 5 BPR 11,512. 

It is not necessary to set out the grounds for the belief, and it is superfluous for 

the deponent do swear that he or she is advised that there is no defence: Allen v 

Helton [1942] St R Qd 76 at 84. A statement of opinion that there is no defence 

to does not satisfied the sub rule: Harry Smith Car Sales Pty Ltd v Claytom 

Vegetable Supply Co Pty Ltd (1978) 29 ATCR 21 at 23.” 

25. There is good reason why the applicant for summary judgement is 

required to state the belief by which they hold either that there is no 

defence to a claim or, in this case, there is on the part of Yarri no 

reasonable prospect of succeeding on the Plaint. Firstly, it cannot be 

the case that an applicant for summary judgement can simply bring 

such an application without having first considered that there is in fact 

a basis to do so. To do so without having considered the existence of 

a basis for doing so would amount to an abuse of process. Secondly, 

the word “belief” has meaning. That meaning was explained in  

Harry Smith Car Sales Pty Ltd v Claytom Vegetable Supply Co Pty 

Ltd (1978) 29 ATCR 21 where His Honour Chief Justice Blackburn 

said the following: 

“There is one further remark to be made about this application. The affidavit of 

the director of the plaintiff includes the words “in my opinion the defendant has 

no defence to this action”. This does not comply with O 15, r 1 (1), which 

requires a statement of belief that there is no defence to the action. The difference 

is important. The rule requires a form of words which unequivocally implies an 

actual belief by the deponent into the truth of every fact required to establish the 

plaintiff's claim, and in the absence of any fact which could ground a defence in 

fact or law. Such a form of words affords a proper basis for cross-examination. A 

statement of opinion, on the other hand, is neither unequivocal nor, strictly 

speaking, relevant.”  

26. In those circumstances, it is clear that the deponent must 

unequivocally have an actual belief into the truth of every fact 

required to establish the plaintiff's (or defendant’s) claim and in the 

absence of any fact which could ground a defence in fact or law. Such 
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an unequivocal statement is the basis upon which proper cross-

examination can occur of the deponent if so warranted. It is on that 

basis that Yarri also submits such a statement cannot be made by a 

person without that positive knowledge of the facts of the case. That 

view has support in Sydney Holdings Pty Ltd v New Holders Pty Ltd 

[1938] VLR 217 where His Honour Justice Lowe said: 

“It is a condition precedent to the success of the summons under Order XIV that 

the plaintiff's case should be verified on affidavit made by some person who can 

swear positively to the facts and verifying the cause of action and the amount 

claimed” 

27. I agree with Yarri’s submission it is necessary the person to depose in 

an affidavit unequivocally to the truth of every fact in an application 

for summary judgement must be a person who has actual belief in the 

truth of every fact and in the absence of any fact that would ground a 

defence in fact or law that the Plaint, in this case, has no reasonable 

prospect of success. That is so, in my opinion, because proper cross 

examination of a deponent cannot occur in circumstances where the 

deponents knowledge is in essence not of facts know to him or her but 

of matters known through hearsay. Therefore, those requirements 

would, in my opinion, limit the class of people who may depose to 

such a belief.  

28. The absence of a statement of belief in an affidavit in support of an 

application for summary judgement has serious consequences as was 

noted by His Honour Justice Hollingworth in Shaw v Yarranova Pty 

Ltd [2005] VSC 94 when he said the following: 

“More substantively, Mr Bloch correctly pointed out in his submissions that one 

of the requirements for a summary judgement application is that the supporting 

affidavit must include a statement „that in the belief of the deponent there is no 

defence to that claim or part, or no defence except as to the amount claimed.‟ 

Courts have consistently, and over a long period of time, required parties to 

comply strictly with that requirement. Here, the initial supporting affidavit 

contains no such statement. Ordinarily, that omission would be fatal to such an 

application. However, a failure to comply with r. 22.03(1) is an irregularity 

which can be cured by filing a further affidavit which complies with the rule.” 

29. This is exactly the position that Narnoo and Eaglefield face. The 

affidavits of Mr McBride of 6 September 2011 and 17 October 2011, 

Mr Chandler of 20 December 2011 and Mr Steedman of 18 October 

2011 that are relied on by Narnoo and Eaglefield in the interlocutory 

applications all fail to depose to the belief the Plaint has no reasonable 

prospect of success or any other grounds that may exist under O. 16 

of the Rules. In any event, the authorities suggest they are not people 

who could depose to the matters identified by Blackburn CJ in Harry 
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Smith Car Sales Pty Ltd v Claytom Vegetable Supply Co Pty Ltd 

(1978) 29 ATCR 21. 

30. The authorities also suggest the absence of a statement of belief is 

fatal to an application for summary judgement but is a mere 

irregularity can be cured by filing a further affidavit that is compliant 

with the rules. In this case, I am not prepared to grant leave to either 

Narnoo or Eaglefield to do so. On 11 October 2011, I made it clear to 

both Narnoo and, it would seem the then present representative of 

Eaglefield that the affidavit filed by Mr McBride at that time, “has not 

verified a belief that there was no prospect of success by the plaintiff 

in the substantive action on the Plaint.” I expressed the view, at that 

time, that the irregularity could be corrected by simply allowing an 

adjournment for Mr McBride to provide a further affidavit to that 

extent. Despite that warning to Narnoo and Eaglefield of the need for 

that correction to occur and the requirement in the general procedures 

of court for a statement of belief, such a statement has not 

materialised in any affidavit since filed by Narnoo or Eaglefield.  

31. Some four months has passed since I made that observation. The 

obligation for a deponent to depose a statement of belief, in my 

opinion, is fundamental to a summary judgement application. It is not 

a difficult requirement nor should it be difficult for Narnoo and 

Eaglefield to have found an appropriate person to make the statement 

of belief. 

32. In those circumstances, it is inappropriate to further indulge either 

Narnoo or Eaglefield by offering a further opportunity to correct the 

non-compliance. To do so will simply cause further unacceptable 

delay in the progress of the Plaint to hearing.  

33. Accordingly, the summary judgement applications by Narnoo dated 7 

September 2011and by Eaglefield dated 18 October 2011 will be 

dismissed. 


