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_____________________________________________________________ 

 

1. I note that Mr Seifert, the applicant in respect to this Prospecting Licence 

application 39/5207, at the conclusion of the trial, has informed me that he 

no longer wishes to pursue his application. He concedes that he has made 

mistakes in respect to the marking out of this application and has asked me 

to simply dismiss his application. 

 

2. I do intend to dismiss this application and uphold the objection, but I now 

propose, despite Mr Seifert's position, because we have gone through a trial 

and other issues have been raised in that trial, to make a determination in 

respect to this matter based on the evidence, regardless of Mr Seifert's 

submission at the end. It will be the same result, but I think it is important at 

this point that I do, albeit briefly, go through the evidence and make a 

determination. 
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3. I accept Mr Brewer has established on the balance of probabilities - and this 

isn't in dispute - that Mr Seifert has made various errors in his marking out 

of this application, and the two most obvious errors are that two of the 

trenches are shorter than one metre, and that isn't argued against by Mr 

Seifert. He concedes he had no measuring device or equipment and that 

those trenches could be shorter than one metre. 

 

4. Mr Brewer has gone further than that and established that indeed, at least 

two of the trenches were shorter than one metre. So not only has Mr Seifert 

failed to prove on the balance of probabilities that his trenches were in 

accordance with the regulations; that is, at least one metre in length from the 

datum post, but I am satisfied Mr Brewer has established on the balance of 

probabilities that position, in any event. 

 

5. Let me turn to comment on the evidence of Mr Seifert and Mr Sanders. The 

evidence has been described by counsel for Mr Brewer as a sham, and I 

agree with that description of the evidence. There are a number of reasons 

why I do not accept as being truthful the evidence given by Mr Seifert and 

Mr Sanders, and it is my assessment that both of them lied in the witness 

box after Mr Seifert affirmed he would tell the truth and after Mr Sanders, I 

believe, took the oath to tell the truth. 

 

6. Their evidence, for a start, contradicts each other on a number of significant 

points. Firstly, there is the description by Mr Seifert of the pegging and how 

one peg, the first peg that was put in at the datum post snapped; another peg 

was put in and that snapped, so a decision was made to then put a third peg 

in and then a star picket, and they were all then bound together, and that all 

occurred, supposedly, on 21 March.  Mr Sanders' evidence was completely 

contradictory to that. He said there was no problem in putting in any of the 

pegs, none of the pegs broke, and that the star picket was simply put in a few 

days later because of the white and problem in the area, to make sure that the 

pegs didn't disintegrate, presumably. 

 

7. There is also, rather remarkably, Mr Seifert's clear evidence that the 

photographs he claims were taken on 25 March show improvements in a 

number of respects that were made by someone unknown to him to all of his 

marking out. He conceded that there were changes between his marking out 

and what the photographs supposedly taken on 25 March depicted, and that 

he knew nothing about those changes and certainly had nothing to do with 

them and didn't know who had done them. 
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8. Mr Sanders, on the other hand, who gave evidence when it was dragged out 

of him one way or another that Mr Seifert was with him when they went 

back to  visit the site of the marking out of this application, supposedly on 

25 March, which is when he took the photographs, which he again 

eventually accepted, after a great deal of toing and froing, just on that simple 

point, and that he himself had made a number of changes; that is, putting in 

the star picket and painting the posts white, and then, after some degree of 

cross-examination, after he had said they were the only changes, then 

conceded that the trenches were touched up. 

 

9. There is also the issue of the photos which Mr Seifert and Mr Sanders claim 

to have been taken on 25 March. Clearly it is impossible for those photos to 

have been taken on 25 March at around 10 o'clock or shortly after 5 o'clock 

as the time depicts in the photos because the evidence of Mr Brewer, 

unchallenged and as a matter or record, is that he didn't file his application 

until shortly after 2 o'clock on the 25
th
 and therefore could not have had a 

tenement number which I accept has been then placed on his return - written 

on his return in black marker on the side of his datum peg. 

 

10. Clearly the photos taken, which are purported to have been taken on 25 

March from 10 o'clock, could not have been taken either at that time - well, 

at that time on that date. I accept that that has clearly been established in 

fact, although it is not required, beyond a reasonable doubt, certainly on the 

balance of probabilities. 

 

11. In that respect both Mr Sanders and Mr Seifert went back and forth in their 

evidence when challenged about that time and date, at one point saying, yes, 

it was the morning of the 25th that they went there and at other points saying 

they only said that because that's what it said on the photos and in my view 

both were lying in respect of the date and the time when these photos were 

taken. There are also differences, as counsel for Mr Brewer points out, in the 

photos taken by Mr Brewer and the photos taken by Mr Sanders which 

indicate very strongly to me that the photos purported to have been taken on 

25 March were in fact taken some days after that. It is impossible to know 

when. 

 

12. What I do find on the evidence, as I have said, is that it is very clear these 

photos were not taken on 25 March in the morning and that the date and time 

marked on the photos is clearly incorrect and that the evidence of Mr Seifert 

and Mr Sanders in respect of when they visited that tenement and when they 

took the photos is clearly false. 
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13. There is also raised in evidence the issue of stones being used instead of 

trenches at one of the corner posts. Mr Seifert's evidence is that he moved 

existing stones two inches to create his marking out by way of those stones 

rather than adopt what was already there. Again I do not accept that 

evidence. In my view the photos taken by Mr Brewer clearly establish that 

those stones have not been moved and have been there for some time. In 

respect of that matter I find that Mr Seifert has failed to establish on the 

balance of probabilities that he complied with the regulations in respect of 

marking out in respect of those stones and I find proven by the objector on 

the balance of probabilities that what Mr Seifert in fact did was simply adopt 

the stones that had already been placed there earlier. 

 

14. I also, in respect of the information on the Form 21 was lodged was at 9.52 

on 21 March. It also states that the time of marking out was 8 am on 21 

March. Having regard to the evidence I find that the tenement was not 

marked out at 8 am or any time on or near 8 am and in that respect that issue 

really isn't in dispute because Mr Seifert says 8 am was the time he looked at 

his watch when he first commenced putting in the first peg that supposedly 

snapped. 

 

15. Mr Sanders' evidence is that it basically took till sundown for the marking 

out to be done properly and he said that a number of times, but then 

withdrew from that position in the course of cross-examination then 

claiming that what went on until sundown was more in the nature of marking 

out. In my view the marking out could not possibly have been commenced at 

8 am and finished by the time this application was lodged at 9.52 and what 

appears to have happened, to me on the evidence, is it was commenced at 8 

am, part way through Mr Seifert and Mr Sanders pulled stakes, went into 

Leonora, lodged the application, then came back and finished the marking 

out process but in any event I find that Mr Seifert has failed to establish on 

the balance of probabilities that he concluded that marking out at 8 am and I 

find that Mr Brewer has established on the balance of probabilities that the 

time noted as 8 am is clearly incorrect. 

 

16. If I can just go back, to various other contradictions, between Mr Seifert and 

Mr Sanders. They include the issue of the camera. Mr Seifert says he had a 

camera on the day but it failed because the batteries failed, inexplicably he 

says because the batteries were new. Mr Sanders says there was no camera, 

no-one had a camera on the 21st. Mr Seifert in his evidence was quite clear 

that he paid the application fee, Mr Sanders in his evidence was quite clear 

that he paid the application fee by way of a cheque. 
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17. There is also the evidence by both of them that they checked TENGRAPH 

on the 24
th
 and that's what caused them to come out on the 25

th
. Again I find 

that evidence is false. That could simply not have been the case because the 

application by Mr Brewer wasn't lodged until the 25
th
 and when that was 

explored a little further Mr Seifert also came up with some sort of gut 

reaction he had had and that's what caused him to check the TENGRAPH 

and then go out on the 25
th.

. 

 

18. There is also in respect to the photos that were included with Mr Seifert's 

affidavit that is marked as exhibit A1 the photos which are described or 

marked by black texta on the top of each as exhibits A through to H there are 

nine photos. In respect of those photos it is very clear, having regard to those 

photos and the content of Mr Seifert's affidavit that his intention was, in 

swearing this affidavit and including those photos, to present those photos as  

being an accurate depiction or record of the marking out that took place on 

the 21
st
. 

 

19. When that was put to Mr Seifert in cross-examination he denied that was the 

case but the irresistible conclusion that in my view has to be drawn from the 

content of  Mr Seifert's affidavit, from the fact that he makes absolutely no 

mention in his affidavit of the marking having been changed, is that Mr 

Seifert's intention in, as I have said, filing, writing and swearing that 

affidavit and including those photos was to create a false impression in the 

mind of whoever was reading that affidavit and looking at those photos that 

those photos depicted his marking out on the 21st. 

 

20. There are other contradictions between Mr Sanders and Mr Seifert's 

evidence, such as Mr Seifert was asked why he applied for the tenement in 

the first place. His answer was, "It became available. I looked up its history, 

a nice alluvial run there" and then he gave three further reasons. "So I could 

go metal-detecting there in my name; wanted somewhere to bring my 

children"; so he could get peace and quiet from his family." 

 

21. He later went on to give another reason that he had heard that the area was a 

rich one, but nowhere did he say that it had been suggested to him by Mr 

Sanders which is Mr Sanders' evidence. He was the one that gave Mr Seifert 

the idea of marking out that particular tenement. 

 

22. It is clear that Mr Seifert went out to do this marking out without really any 

idea as to how to conduct that marking out and without the equipment one 

would have thought it would be necessary to take to affect the marking out. 

There was also the curious evidence of Mr Seifert when he was asked about 
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the photo taken supposedly on the 25
th

 that it showed his datum and a peg 

put in by someone else to which Mr Seifert responded, "Yes. To this day I 

don't know by who?/" That evidence is clearly false because Mr Seifert did 

in fact know very clearly whose the other datum peg was, that is, it was the 

datum peg of Mr Brewer. Again Mr Seifert went backwards and forwards in 

his evidence, at times contradicting himself, when he was asked about where 

he had got his knowledge or information in respect of how the marking out 

was to occur and it varied between information from the mines department 

and word of mouth and what he had been told by others but I don't accept his 

evidence in respect of that matter. The information he claims to have got 

from the Mines Department is clearly incorrect and significantly outdated 

and I do not accept Mr Seifert was telling the truth in respect of where in fact 

he got his information from regarding marking out prior to going out and 

marking this tenement. 

 

23. In respect of Mr Sanders' evidence he was asked on a number of occasions 

to detail what he actually did in respect of marking out. Now, Mr Sanders 

claims to have some kind of hearing problem and he may well do but his 

prevarication around answering questions went a lot further in my view than 

a simple issue in respect of his ability to hear and in my view sought to 

avoid providing any detailed answer to the question of how he went about 

marking out the tenement and simply didn’t' wish to answer that question in 

any kind of detail. 

 

24. I have already mentioned in respect to Mr Sanders' evidence how his first 

clear evidence in respect to cross-examination was that they took until 

sundown to finish and to do the marking out properly, and that response 

changed in the course of Mr Sanders' evidence significantly to just cleaning 

up, getting bogged. At one point, Mr Sanders went backwards and forwards 

about whether it was actually sundown. He said, "Well, it wasn't quite 

sundown. It was a very dark day." At another point, he said it was night or 

almost dark or after sundown, and in my view, Mr Sanders is not to be 

believed at all in respect to his evidence and the manner that his evidence 

changed, contradicted himself, and also contradicted Mr Seifert. 

 

25. There was a great deal of prevarication that I have already referred to over 

whether Mr Sanders actually took the photographs in the first place, and in 

my view, Mr Sanders was aware that there was a problem with those photos; 

that they disclose an incorrect date and time, that they weren't indeed taken 

on that date, and that, I consider, explains his lengthy prevarication over the  

photographs to begin with, but it reached a point where he had to concede 
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that the photographs were in fact his by virtue of the affidavit that he had 

already filed attesting to that fact. 

 

26. There is absolutely no doubt in my mind that Mr Seifert has failed to 

establish on the balance of probabilities that he has complied with the 

Mining Act and Regulations in respect to the marking out of this application, 

and I have detailed various aspects in which there has not been compliance. 

Mr Seifert concedes that, and in respect to those matters, Mr Seifert's 

application is dismissed and the objection is upheld. 

 

27. However, the matter does not end there, because there are two more matters 

that I wish to address briefly. I realise that I have gone on, but I wanted to 

give some detail in respect of my assessment of the evidence. Mr Lawton 

has sought costs in respect to this matter, and I intend to now make a 

determination in regard to that application of costs. Costs lie in my 

discretion. Section 165 subsection (4) of the regulations provides that I may 

make an order for costs against a party if I am satisfied 5 that the party 

frivolously or vexatiously commenced or defended the proceedings or any 

step in the proceedings or otherwise occasioned undue delay. 

 

28. I am satisfied that this application could be described as frivolous and 

vexatious. In fact, as Mr Lawton says, going well beyond frivolous or 

vexatious, because it entirely lacks any bona fides and clearly has been made 

on the basis of affidavits that were filed that were misleading and 

intentionally misleading, in my view, particularly in respect of Mr Seifert's 

affidavit, A1, I think it is, and the photographs and the assessments and 

comments I have made about that. Clearly, all of the evidence had been filed 

in respect of this matter well in advance of this trial. Mr Seifert had all the 

information before him that has come out in the trial today, and despite that, 

decided at the end of the trial to no longer proceed with his application, and 

it is entirely unclear to me in one sense why Mr Seifert would have bothered 

to proceed with this application, making that submission at the end, all the 

way to trial, when he had all the evidence already before him, well before 

this trial date. 

 

29. Not only that, but in my view, both Mr Sanders and Mr Seifert have lied in 

the witness box in pursuing this application today, and having regard to 

those matters, I am going to make an order for costs, and I order that the 

Applicant pay the Objector's costs in respect to this matter, those costs to be 

agreed, or, if they can't be agreed, then to be taxed. 
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30. I am further going to direct the registrar, having regard to my findings of Mr 

Seifert's and Mr Sanders' evidence, to make available to the WA Police a 

copy of the transcript of today's proceedings and the police can examine that 

transcript and make a decision as to whether they will pursue criminal 

charges in respect to the evidence presented in this matter by Mr Seifert and 

Mr Sanders. I further direct that the registrar provide to the WA Police 

copies of the affidavits filed by both parties and the photographs filed by 

both parties; indeed, all of the exhibits, in fact, that have been filed into 

evidence today are probably the best way to put it. 



 

 10 

 


