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1. By way of Interlocutory Application dated 29 February 2012, Forrest & 

Forrest Pty Ltd (“the Applicant”) seeks leave for the issue of a 

Summons to Witness (To Produce) (“the Summons”) in the terms of the 

following:  

 
1. There be leave to issue a summons to produce documents   

(“Summons”) to each of: 

a) Onslow Resources Ltd in terms of the Minute of Proposed 

Summons to Onslow Resources Pty Ltd dated 28 February 

2012 (attached); and 

b) Yarri Mining Pty Ltd in terms of the Minute of Proposed 

Summons to Yarri Mining Pty Ltd dated 28 February 2012 

(attached). 

2. Pursuant to reg. 152(1)(b), it time for service of the summons in reg 

158(1) be abridged to 11 days before the date fixed for the hearing on 

14 and 15 March 2012 (mean Friday to March 2012). 

3. Pursuant to reg. 152(1)(i) and/or (1), service of Summons is taken to 

have occurred upon service of the Summons on Yarri Mining Pty Ltd 

and Onslow Resources Ltd by serving the Summons on Jackson 

McDonald or alternatively: 

a) by e-mail to Mr Warren Slater; or 

b) by e-mail to Yarri Mining Pty Ltd’s and Onslow Resources 

Ltd’s solicitors in these proceedings, Jackson McDonald. 

4. The summons to produce documents in paragraph [1] be returnable 

at mentioned only hearing on Monday, 5 March 2012 at 11:00 am 

[or add to date as determined by the warden upon hearing from the 

parties].  

 

2. The terms of the Summons to Yarri Mining Pty Ltd (“Yarri”) and 

Onslow Resources Ltd (“Onslow”) is in similar terms, with the 

exception that paragraph [1] of the Summons below is not sought 

against Onslow. With that exception the terms of the Summons sought 

to be issued to both Yarri and Onslow is as follows: 

 

1) The most recent Form 5’s lodge by Yarri Mining Pty Ltd for E 08/1991 and 

E 08/2009. 

2) Any contract between Yarri Mining Pty Ltd and Boral Resources (WA) 

Limited, or other entities including Onslow Resources Ltd, that is referred 

to in paragraph 3 of the affidavit of Mr Slater sworn on 9 February 2012 

(“Mr Slater's Second affidavit”). 

3) Any written instructions (including details of the mining proposal) 

provided to Paul Greenfield for the purpose of causing him to prepare the 

reports that are “AWS-30” and “AWS-31” contained in the affidavit of Mr 

Slater sworn on 3 February 2012 (“Mr Slater’s Affidavit”) 

4) Any written instructions (including details of the mining proposal) 

provided to Pilbara Flora for the purpose of causing it to prepare the 

report that is “AWS-32” to Mr Slater's Affidavit.  
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5) Any written instructions (including details of the mining proposal) 

provided to Rapallo for the purpose of causing it to prepare the report that 

is “AWS-33” to Mr Slater's Affidavit. 

6) Any written instructions (including details of the mining proposal) 

provided to Newland Environmental Pty Ltd which caused it to prepare the 

mining proposal that is “AWS-29” to Mr Slater's Affidavit. 

7) The contracts and communications referred to in paragraph for Mr Slater's 

Second Affidavit. 

8) The Share Sale Agreement dated 26 February 2010 referred to in the 

transfers being “AWS-6-8” to Mr Slater's Affidavit. 

9) The terms sheet referred to in paragraph 48 of Mr Slater's Affidavit.  
 

3. By way of background, Yarri seeks a recommendation from the Warden 

to the Hon. Minister for the grant of applications for Mining Leases 

08/471 & 472 (“the M’s”). Both the M’s are located on Minderoo 

Pastoral Lease which is owned and operated by the Applicant. The 

Applicant objects to the grant of the M’s. 

 

4. Yarri seeks to exercise its rights pursuant to s. 67(1) & s. 75(7) of the 

Mining Act (“the Act”) to convert part of the land it holds by way of 

Exploration Licences 08/1991 & 2009 (“the E’s) to the M’s. In 

responding to the Interlocutory Application, counsel for Yarri said he is 

without instructions from Yarri as the director of Yarri is not 

contactable as he is in a remote part of the state and is not due to return 

until sometime on Monday. 

 

5. Notwithstanding that, counsel for Yarri stated that Yarri opposes the 

issue of both of the Summons to Yarri and Onslow as all the documents 

sought to be produced are irrelevant to the issue of whether a 

recommendation is made to the Hon. Minister for the grant of the M’s. 

 

6. The Applicant seeks the production of the documents in the terms of the 

Summons because it submits there is a legitimate forensic purpose that 

it wishes to exercise in the cross-examination of Yarri as to whether it is 

appropriate to recommend grant to the Hon. Minister and in the 

alternative if grant is recommended the appropriate conditions to be 

imposed. Counsel for the Applicant outlined relevant to each of the 

categories of documents it seeks to be produced by both Yarri and 

Onslow the reasons to justify the issue of the Summons. 

 

7. Both parties have raised that one of the issues that needs to be 

determined at the final hearing of this matter, that is listed to commence 

on 14 March 2012, is whether Yarri is able to exercise its rights 

pursuant to the provisions of s. 67 & s. 75 (7) of the Act or whether the 

application for the M’s is an application that should be determined 
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pursuant to s. 74 of the Act. In my opinion, this issue has been squarely 

raised by Yarri because of the manner in which Yarri has dealt with the 

E’s as is deposed to in the affidavit dated 3 February 2012 by Mr 

Warren Slater, one of the director of Yarri. 

 

8. In the documentation produced in support of the affidavit of Mr Slater 

dated 3 February 2012, he deposes to a Share Sale Transactions 

between Yarri and Onslow in the first half of 2011, apparently pursuant 

to a Share Sale Agreement dated 26 February 2010. The effect of the 

Share Sale Agreement is the transfer of ownership from Yarri to 

Onslow. The Share Sale Agreement was apparently executed in early 

2011 and is currently awaiting assessment of stamp duty by the Office 

of State Revenue. The terms of the Share Sales Agreement may have 

the effect upon whether Yarri is entitled to exercise its rights pursuant 

to the provisions of s. 67 and s. 75(7) of the Act or whether the 

applications for the M’s should be dealt with pursuant to s. 74 of the 

Act. (see: Mowana Holdings P/L v Harrington & ors (unreported 

Coolgardie Warden’s Court, 19 November 1987 as noted in 7 

AMPLA Bull 6). 

 

9. The determination of the above matter may have an effect upon the 

question of whether the Hon. Minister has no discretion pursuant to the 

provisions of s. 67 and s. 75(7) of the Act to refuse to grant to the 

holder of an exploration licence, a mining lease or leases over the whole 

or part of the ground applied for which is the subject of an exploration 

licence other than in circumstances where the formal procedures for the 

making of an application for the grant of the mining lease has not been 

complied with by the exploration licence holder. That question has not 

been determined by this court. (see: FMG Chichester Pty Ltd v 

Rinehart & ors [2010] WAMW 7 at para[101]) 

 

10. In its argument for the issue of the Summons, the Applicant has 

identified significant variance in the mining proposal prepared on behalf 

of Yarri in respect to the M’s, particularly in the tonnage of sand it 

proposes to mine and the time frame in which it will work the mines, 

such that it says to appropriately prepare for the hearing of this matter 

on the basis described above it is required to see all of those documents 

sought to be produced in the Summons.  

 

11. Further, given the variance in the mining proposals lodged by Yarri, the 

Applicant has also identified that various reports were prepared either 

for Yarri or on behalf of Yarri prior to the applications for the M’s 

being lodged. In those circumstances, the Applicant seeks to see the 
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written instructions given by Yarri or Onslow to the contractors who 

prepared those reports and the basis upon which those reports were 

prepared. In my opinion, the production of those documents may well 

assist in the formulation of relevant conditions should there be a 

recommendation for the grant of the M’s to the Hon. Minister. 

 

12. I agree the Applicant that the production of the documents referred to 

above may assist it in the determination of the affect of the Share Sale 

Agreement may have on the manner in which this matter is determined 

under the Act and in the event a recommendation for the grant of the 

M’s is made to the Hon. Minister the determination of any appropriate 

conditions that may be imposed.  

 

13. I consider the Form 5’s lodged in respect to the E’s are irrelevant to the 

applications for the M’s and serve no legitimate forensic purpose. In 

any event, the information sought in the Form 5’s are publicly available 

through the DMP. The expenditure obligation of the holder of the E’s is 

not relevant to an application for the grant of an M under the Act.  

 

14. I consider the private contractual arrangements, with the exception of 

the Share Sales Agreement, between Yarri and Onslow and the various 

contractors such as Boral, Thiess, Landcorp, John Holland, Decmil and 

Rocla Quarries are not relevant for the purposes of determining a 

recommendation to the Hon. Minister whether to grant or not grant the 

M’s and if grant were to be recommended any recommendation for the 

imposition of appropriate terms.  
 

 

15. It appears that Onslow has, in the past, acted with the authority of Yarri 

in respect to the preparation of reports and other dealing s with the E’s 

and it would seem the M’s. Despite the fact that Onslow is a non-party 

to these proceedings, I find, it is appropriate the Summons also issues to 

Onslow for the production of documents that may be in its possession 

relevant to these proceedings. 

 

16. Accordingly, for those reasons a Summons to Witness (To Produce 

Documents) should issue to both Yarri and Onslow requiring them to 

produce the following : 

 
1)   Any written instructions (including details of the mining proposal) 

provided to Paul Greenfield for the purpose of causing him to 

prepare the reports that are “AWS-30” and “AWS-31” contained in 

the affidavit of Mr Slater sworn on 3 February 2012 (“Mr Slater’s 

Affidavit”) 
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2)   Any written instructions (including details of the mining proposal) 

provided to Pilbara Flora for the purpose of causing it to prepare 

the report that is “AWS-32” to Mr Slater's Affidavit.  

3)  Any written instructions (including details of the mining proposal)      

provided to Rapallo for the purpose of causing it to prepare the 

report that is “AWS-33” to Mr Slater's Affidavit. 

4)   Any written instructions (including details of the mining proposal) 

provided to Newland Environmental Pty Ltd which caused it to 

prepare the mining proposal that is “AWS-29” to Mr Slater's 

Affidavit. 

5) The Share Sale Agreement dated 26 February 2010 referred to in the 

transfers being “AWS-6-8” to Mr Slater's Affidavit 

 

17. I will hear the parties on issues of return dates in respect to the 

Summons and any other appropriate orders.  


