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THE PROCEEDINGS 

1.  The Applications for forfeiture of Mining Leases 70/815, 70/816, 15/621 and 

Exploration Licence 70/2132 were heard by me in December 2009.  I delivered 

my determinations in respect of all 5 forfeiture applications on 20 May 2010 
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(Brosnan v Meridian Mining Ltd [2010] WAMW 6).  Pursuant to s. 98(4)(a) of 

the Mining Act 1978 (WA) (“the Act”), I dismissed all 5 forfeiture applications.   

2. On 19 August 2010 I heard submissions from the parties in respect of Costs.  

The Applicants Allan Neville Brosnan and Phyllis Marie Brosnan subsequently 

sought leave from the Supreme Court for the grant of an order nisi certiorari.  In 

February 2011 Allanson J granted an order for certiorari.  On 20 June 2012 

Heenan J, having heard the Brosnan’s applications in February 2012, discharged 

the order nisi (Re Warden GN Calder M; ex parte Brosnan [No. 2] [2012] 

WASC 214).  I could see no point in determining the costs application prior to 

then.   

 THE COSTS APPLICATION 

 The Respondent’s submissions 

3. Counsel for Meridian Mining Limited (“the Respondent”) noted that in respect 

of the 4 subject tenements there were 2 tenement expenditure years for each 

tenement which it had been necessary to give consideration to, that there were 

several interlocutory applications, and that it was not until November 2008 that 

the Brosnans (“the Applicants”) particulars were presented to the respondent.  

The particulars included allegations of falsification of Form 5’s for all of the 

relevant tenement years and, in the context of the case, a significant allegation to 

the effect that no aero magnetic survey had been done by the Respondent in 

respect of the tenements.  It was observed by the Respondent that it was not until 

close to or during the final hearing that the Applicants conceded that the aerial 

survey work had been done but it was then argued that it had not been done 

during the expenditure year in which it had been paid for and was, therefore, not 

expenditure during the tenement year the subject of the forfeiture applications.  

The hearing occupied three days. In addition, there were a number of 

interlocutory hearings. Counsel submitted that, because of the close involvement 

of Mr Denn and Mr Bohrman with Meridian, both of whom were called as a 

witness by the Applicants, the Applicants would have, or at least should have, 

known that the aerial survey had in fact been done. Yet, despite that, the 

Applicants had persisted for a long time with the allegation that it had not been 

done. The Respondent argues that all of the witnesses called by the Respondent 

were necessary to defend the applications for forfeiture. 

4. Counsel submitted, in essence, that although my findings were to the effect that 

parts of the Form 5 contents were not correct, nevertheless that did not result in 

a conclusion that the forfeiture applications should succeed. 

5. In short, the submission of the Respondent was that, being the successful party, 

the Respondent is entitled to recover its costs from the plaintiffs. 
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The Applicants’ Submissions 

6. The Applicants’ opposition to the granting of costs is based upon three premises.  

The first is that a Warden may only order that an unsuccessful applicant for 

forfeiture pay costs where the Applicant, as contemplated by s. 98(8) of the Act, 

fails to proceed with the forfeiture application. The second premise upon which 

the opposition to costs is based is that the general policy of the Act and the 

Regulations made thereunder is that costs not be awarded against the parties in 

proceedings under Part IV of the Act. The third premise advocated by the 

Applicants is that, in this particular case, the outcomes in terms of the findings 

of fact mitigate against costs being awarded to the Respondent. 

7. Counsel for the Applicants argued that s. 98(8) of the Act manifests a legislative 

intention that there is only one circumstance in which an unsuccessful Applicant 

for forfeiture may be ordered to pay the Respondent’s costs, namely, where 

there is a failure to proceed with the forfeiture application. That is to say s. 98(8) 

of the Act excludes from the powers of a Warden in proceedings for the 

forfeiture of a tenement pursuant to the provisions of s. 98 of the Act, the power 

to order costs in any circumstances other than those set out in s. 98(8) of the Act.  

In support of that contention, it is noted by counsel that prior to 31 July 2007, s. 

98(8) of the Act was the only source within the legislation whereby costs could 

be ordered in respect of an application for forfeiture of a Mining lease or an 

Exploration Licence.  Reference is made to the decision in Latham v Greater 

Australian Gold delivered 26 June 1998 in respect of an application for costs 

arising out of the hearing before myself of an application for Expenditure 

exemption in which I recommended to the Minister that the exemption sought be 

granted. The hearing of a plaint for forfeiture of the same tenement was 

adjourned to a date to be fixed at a subsequent hearing, the Minister having 

granted a certificate of exemption, I formally dismissed the application for 

forfeiture of the tenement. The tenement in question was a Mining Lease.  The 

holder of the tenement sought an order for costs to be made against Latham in 

respect of both of the forfeiture and the exemption applications.  In the present 

case, Counsel for the Applicants made reference to my conclusion that, as I was 

acting in an administrative capacity and not a judicial capacity in respect of both 

applications I had no power to make any order as to costs arising out of either 

the forfeiture application or the exemption application.  Section 98(8) of the Act 

was a part of the Act, expressed in the same terms as it is now, when Latham’s 

case was heard in 1997 and 1998. 

8. Counsel for the Applicants notes that regulations 165 to 168 of the Mining 

Regulations 1981 (“the Regulations”) came into effect on 31 March 2007.  They 

appear in Division 8 of Part VIII of the Regulations.  Regulation 165 says: 
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“(1) Except as ordered under this Regulation, Regulations 139 or 142, 

each party is to bear the party’s own costs. 

(2) In addition to the power to award costs under Regulations 139 and 

142, a Warden hearing and determining proceedings under 

Division 2, including interlocutory applications related to those 

proceedings, may make an order for a party’s costs to be paid by 

another party. 

(3) One order under subregulation (2) may be made in relation to two 

or more proceedings heard and determined on the same occasion 

under Division 2 even if those proceedings are not joined. 

(4) Subject to subregulation (6) and in addition to the power to award 

costs under Regulation 139, a Warden hearing and determining 

proceedings under Division 3 may make an order for costs against 

a party if the Warden is satisfied that the party – 

(a) frivolously or vexatiously commenced or defended the 

proceedings, or any step in the proceedings; or 

(b) otherwise occasioned undue delay in the proceedings. 

(5), (6), (7) … (not relevant).” 

9. Regulations 139 and 142 of the Regulations have no relevance to the present 

matter. Division 2 of Part VIII of the Regulations deals with applications under 

s. 96(1)(b) of the Act for forfeiture of prospecting licences or miscellaneous 

licences. Division 2 also deals with applications for forfeiture pursuant to s. 98 

of the Act of Mining Leases and Exploration Licences.  Division 3 of Part VIII 

is concerned with the making of objections. It has no application in the present 

case. 

10. Counsel argues that s. 165(2) of the Act is to be read subject to, and in the 

context of the immediately preceding subs (1), namely, that except as otherwise 

ordered under the Regulations, each party in forfeiture proceedings is to bear the 

party’s own costs.  It is implicit in counsel’s submissions that there must be 

some exceptional circumstance arising from the proceedings which justifies the 

application of subsection (2) which is the departure from the overarching 

general rule expressed in subsection (1). 

11. As to the outcome of the hearing, in terms of determinations of fact that were 

made, the Applicants point to the findings that Form 5’s did not, as the 

Applicants put it, reflect the true expenditure which could be claimed in respect 

of each tenement; that in respect of the Tampia leases, expenditure was less than 
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that required; that, in respect of all tenements expenditure that was found to have 

been incurred was apportioned by the Warden in a different way to that 

contended for by the Respondent.  It was submitted that the decision of the 

Warden, in effect, re-wrote the contents of the Form 5’s and that their contents 

are substantially different when taken to be as found by the Warden. Particular 

reference is made to the incorrect apportionment of expenditure attributed to the 

aerial survey. Counsel submits that 95 percent of the hearing time was spent on 

proof of non-compliance and that the Applicants did show that the Form 5s 

lodged by the Respondent were not accurate.   

12. Counsel’s primary submission is that no costs should be awarded against the 

Applicants. Alternatively, it is submitted that there should be an apportionment 

of costs as between the parties; at worst (for the Applicants) 50-50, as the 

Applicants had succeeded in respect of the first of two issues that were to be 

determined, namely, non-compliance and that they had only failed in relation to 

the second determinative issue, namely, sufficient gravity.   

CONCLUSION 

13. I am of the opinion that this is a matter where each of the parties should bear its 

own costs.   

14. I agree with the submission of the Applicants that before the general rule 

expressed in r. 165(1) of the Regulations should not be applied the Warden must 

find that there are circumstances, whether they are described as exceptional or 

not, that justify such a departure.  In my opinion, in this case, there are no such 

justifying circumstances. Arguments about the validity and the correctness of 

the contents of Form 5 reports lodged by tenement holder are very much the 

norm in applications for forfeiture. The essential conclusion in this case was that 

there was an expenditure shortfall in relation to M 70/815 of $2,341.00 out of 

the minimum expenditure requirement of $18,241.00 and a shortfall of 

$16,602.00 for M 70/816 against the minimum required expenditure of 

$46,016.00. It was found that that expenditure in respect of the other two 

tenements exceeded the minimum required by the Act and Regulations. It was 

further found, however, that, in all of the circumstances, the shortfall to the 

expenditure in respect of those two mining leases was not sufficient to justify 

forfeiture. Although some there is criticism, not unjustified, by counsel acting 

for the Respondent as to the manner in which the Applicants persisted in 

allegations that were ultimately either conceded or easily disproved, that, in my 

opinion, is not adequate reason to justify the exercise of the discretionary power 

to order costs under s. 165(2) of the Act. 

15. Concerning the interaction between s. 98(8) of the Act, on the one hand, and the 

provisions of r. 165 of the Regulations, on the other, I am of the opinion that the 
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former does not have the exclusionary consequence urged on behalf of the 

Applicants. Parliament chose to amend s. 162 (2) of the Act in 2007 by adding 

paragraphs (ra), (rb), (rca) and (rc) expressly in relation to Part IV proceedings. 

Section 98(8) of the Act applies to a proceeding under Part IV but only in the 

particular nominated circumstance where there is in fact no hearing because the 

applicant does not proceed or, arguably, where, a hearing having commenced 

before the Warden, the applicant for forfeiture, in the course of the hearing, 

proceeds no further. That is not what happened here.  The hearing proceeded to 

a proper conclusion. I consider that there is no necessary inconsistency between 

the provisions of s. 98(8) of the Act and those of r. 165 of the Regulations.  Both 

of them appear to proceed from a common base that is fundamental to 

proceedings for forfeiture, namely, the basis that, as a matter of general 

legislative policy under the Act and Regulations, including the policy of industry 

self-regulation or self-policing, applicants who seek to advance such policies by 

the institution of proceedings for forfeiture should not be deterred or even 

prevented from doing so because of the potential for large and perhaps 

prohibitive amounts of costs to be ordered against them if, in the final outcome, 

the application for forfeiture is unsuccessful but was not frivolous or vexatious. 

16. For all of the above reasons the application for costs is refused, each party is to 

bear its own costs. 
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