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Legislation: 
 

Interpretation Act 1984 (WA): s. 55 
 

Mining Act 1978 (WA): s. 162A 
 

Corporations Act 2004 (Cth): s. 601AD, s. 601AE 
 

Result:  
 

On the Preliminary Issues, the warden is without power to proceed further with the 

Application for Forfeiture and makes no further orders.  

The Application for Forfeiture by Mr Demasi is abated as Goldmine was deregistered on 

18 December 2011.  
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Applicant : Mr Wright  

Respondent  : No appearance 
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Hull Interested Party : Mr T Masson 
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Hull (Interested Party) : Lawton Lawyers 
 

Case(s) referred to in judgment(s): 

Amcus Pty Ltd v Hurst Rentals Pty Ltd & ors (No 2) [2010] NSWSC 239, 77 ASCR 550 
 

Case(s) also cited: 

La Mancha Resources Australia v Ex parte Re: Polaris Pacific NL (Deregistered 

Corporation) [2011] WAMW 5. 

 

Background 

1. Goldmine Pty Ltd (ACN 138 226 276) (“Goldmine”) was registered on 10 July 2009. 

On 25 September 2009, Goldmine applied for the grant of Exploration Licence 

70/3711 (“the E”). Goldmine was granted the E on 21 February 2011 for a period of 5 

years. 

2. On 12 August 2011, Giuseppe Demasi (“Mr Demasi”) lodged application number 

379097 for forfeiture (“the Application”) of the E alleging that Goldmine had failed 
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to comply with the expenditure conditions for the E in the expenditure year ending 20 

February 2012 (“2012 Expenditure Year”). 

3. The Application was listed before the warden for mention on various dates including 

14 October 2011, 11 November 2011, 9 December 2011, 3 February 2012, 17 

February 2012 and 4 May 2012. Programming orders were made in respect to the 

Application at some of the mention dates.  

4. On 3 February 2012, DLA Piper lodged a Notice of Appointment of Solicitor with 

the Mining Registrar advising they acted for Goldmine. On 7 February 2012, Hunt & 

Humphry lodged a Notice of Appointment of Solicitor with the Mining Registrar 

advising they acted for Mr Demasi. 

5. On 15 February 2012, Goldmine lodged a Response to the Application. Goldmine 

claimed it had met the minimum expenditure conditions for the E in the 2012 

Expenditure Year. 

6. On 8 June 2012, legal representatives of Mr Demasi and Goldmine attended before 

the warden and sought orders in the terms of a Minute of Consent Order dated 8 June 

2012. Orders by consent were made by the warden and the terms of the orders made 

by consent were communicated to the legal representatives of Mr Demasi and 

Goldmine. 

7. The orders by consent made by the warden on 8 June 2012 (“Consent Orders”) were 

as follows: 

“1. Leave is granted for the Applicant to discontinue application for   

forfeiture 379097. 

2. There are no orders as to costs.” 

8. On 27 July 2012, Lindsay Edward Treby (“Mr Treby”) lodged an application for 

forfeiture of the E alleging Goldmine had not complied with the minimum 

expenditure conditions in the 2012 Expenditure Year. 

9. On 30 August 2012, Jeffrey Hull (“Mr Hull”) lodged an application for forfeiture of 

the E alleging Goldmine had not complied with the minimum expenditure conditions 

in the 2012 Expenditure Year. 

10. At some time between the making of the Consent Orders and 20 September 2013, Mr 

Demasi became aware Goldmine had been deregistered by ASIC on 18 December 

2011. On 10 January 2012, another company was registered by ASIC in the name of 

Goldmine Pty Ltd (ACN 155 069 579) (“Goldmine 2”). Nothing has been raised by 

any party to suggest Goldmine 2 had any involvement with the Application or any 

other issue now before the warden. 

11. On 28 September 2012, Mr Demasi lodged a further application number 407115 for 

forfeiture of the E alleging that Goldmine had not complied with the minimum 

expenditure conditions in the 2012 Expenditure Year. 
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12. By letter dated 25 October 2012, the legal representatives for Mr Demasi, wrote to 

the Warden’s Court Officer advising they would seek to be heard on 26 October 2012 

when the applications for forfeiture by Mr Hull and Mr Treby were listed before the 

warden. That letter referred to a previous letter to the Warden’s Court Officer dated 

28 September 2012 and a further letter dated 20 September 2012 addressed to the 

Executive Director, Mineral Titles Division at Department of Mines and Petroleum, a 

copy of which was attached to the letter of 28 September 2012. 

13. On 14 November 2012, Mr Demasi lodged an Interlocutory Application 

(“Interlocutory Application”) seeking ASIC be joined as a party to the proceedings in 

respect to the Application the subject of the Consent Orders.  

14. On 23 November 2012, certain objections were raised by counsel for Mr Treby and 

Mr Hull as to the power of the warden to make the orders sought by Mr Demasi and 

to, in effect, re-enliven the Application that had been the subject of the Consent 

Orders.  

Preliminary Issue 

15. Accordingly, before the Interlocutory Application can be determined, the parties seek 

a hearing and determination of the preliminary issue of whether the warden has the 

power to make orders sought in the Interlocutory Application when the Application 

has been withdrawn by consent. 

 Submissions by the Parties 

16. Various oral and written submissions have been made by counsel for Mr Demasi, Mr 

Treby and Mr Hull relevant to the preliminary issues. ASIC indicated it does not have 

any specific knowledge of the circumstances pertaining to the matter relevant to the 

Application or that will assist in the determination of the Interlocutory Application. 

ASIC seeks to be excused and was not represented at the hearing. 

17. In summary, the oral and written submissions by counsel for Mr Demasi, Mr Treby 

and Mr Hull focus on the nature of and procedures for the hearing of the Application 

under the Mining Act & Regulations, the powers of the Warden to make orders for 

withdrawal of the Application, jurisdictional error by an administrative tribunal, 

public fraud upon an administrative tribunal, powers of the warden acting 

administratively to correct or re-visit orders made in circumstances of either 

jurisdictional errors or public law fraud, the wardens power to determine the limits of 

his or her jurisdiction, whether the warden is functus officio following the making of 

the Consent Orders and the relevance, if any, of s. 55 of the Interpretation Act (WA) 

1984 on the powers of the warden to correct any error when exercising certain 

administrative powers and duties. 

18. The submissions by counsel for Mr Demasi, Mr Treby and Mr Hull, whilst relevant 

and on point to those issues of law raised, appear to overlook the complicating factor 

of the effect of the deregistration of Goldmine, now that it has become known, had  
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upon on any powers the warden has or had to deal with the Interlocutory Application 

and/or the Application. 

Conclusion 

19. When Goldmine was deregistered on 18 December 2011 it no longer existed. (s. 

601AD (1) of the Corporations Act 2001 (Cth)). 

20. The consequential effect of deregistration of Goldmine on 18 December 2011 was to 

abate the Application on that date. His Honour Justice Slattery considered the issue of 

the effect of the deregistration of a company during the course of proceedings in 

Amcus Pty Ltd v Hurst Rentals Pty Ltd & ors (No 2) [2010] NSWSC 239, 77 ASCR 

550. 

21. Applying the principles in Amcus (supra), I am of the view, the Consent Orders 

made on 8 June 2012 are a nullity as Goldmine had been deregistered on 18 

December 2011, and apparently has not been re-registered, had therefore ceased to 

exist and consequently the Application had abated. Thus in the absence of Goldmine, 

the warden has no power to further deal with the Application or to hear the 

Interlocutory Application. Accordingly, the application of the principles enunciated 

by Slattery J in Amcus (supra) dictates the Application between Mr Demasi and 

Goldmine is at an end.  

22. This decision raises the question of what further orders, if any, must the warden now 

make?  In my view, the warden can make no orders as Goldmine no longer exists. 

The warden can do nothing except refrain from proceeding further with either the 

Application or the Interlocutory Application. 

The Status of the E 

23. Mr Treby, Mr Hull and Mr Demasi all have an interest in the outcome of the 

preliminary issues because they have made applications for the forfeiture of the E. In 

light of this decision what now becomes of the E and the land over which it had been 

granted. 

24. In my opinion, given the Application has abated and the warden is without power and 

is unable to make any further orders it is also not appropriate to make any further 

decision on the effect this decision may have upon the E and the land over which it 

had been granted. 

25. However, it is noted in the course of submissions, reference was made by counsel for 

Mr Demasi to the provisions of s. 601AD & s. 601AE of the Corporations Act 2001 

(Cth). These provisions of the Corporation Act 2001 (Cth) refer, in general terms, to 

the vesting of property owned by deregistered corporations with ASIC and the 

authority of any person or persons other than ASIC to deal with that vested property. 

Reference was also made to the decision in La Mancha Resources Australia v Ex 

parte Re: Polaris Pacific NL (Deregistered Corporation) [2011] WAMW 5.  
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26. Without making any decision or opinion as to the interpretation of legislation or the 

effect it may have upon the remaining issues, if any, it is noted that on 4 October 

2011, s. 162A of the Mining Act 1978 (WA) was amended as a consequence of the 

commencement of the Personal Property Securities (Commonwealth Laws) Act 2011 

(WA) and the Personal Property Securities (Consequential Repeals and Amendments) 

Act 2011 (WA). Those Western Australian Acts were introduced into the laws of 

Western Australia as a consequence of the commencement of the Personal Property 

Securities Act 2009 (Cth) that also had the effect of amending parts of the 

Corporations Act 2004 (Cth). The parties may wish to consider whether s. 162A of 

the Mining Act or any other associated State or Commonwealth legislation maybe of  

some assistance in attempting to resolve the question of what now becomes of the E 

and the land over which it had been granted. 
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