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Cases Referred to in Decision: 

Re Roberts; Ex Parte Western Reefs Ltd v Eastern Goldfields Mining Company Pty 

Ltd (1990) 1 WAR 546   

Minister for Aboriginal Affairs and Another v Peko-Wallsend Limited and 

Others (1986) 162 CLR 24 
FMG Chichester Pty Ltd v Hancock Prospecting Pty Ltd [2008] WAMW 13; Apache 

Northwest Pty Ltd v Pel Iron Ore Pty Ltd [2009] WAMW 2;  

Robe River Mining Pty Ltd v Cape Lambert Iron Ltd [2012] WAMW 10 

 

Result 

There will be an additional condition being the applicant will be permitted to have 

only one truck per day pass through the subject area. 
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Preliminary matters 

 

1. Since the hearing of this matter unsolicited correspondence was received from the 

Objector and, consequently, the Applicant.  The matters raised in that correspondence 

do not form part of the decision.  

 

2. This written decision has been enlarged from the original oral decision, as indicated 

at the time, which allowed the decision to be delivered in a prompt manner. 

 

Background 

 

3. As a general proposition the overriding consideration when considering the grant of 

a miscellaneous licence is whether it would or would not promote the primary object 

of the Mining Act, being the encouragement of mining
1
.   

 

4. The assessment of such applications involves balancing the competing interest of 

parties; in this case, the parties are commercial competitors in a relatively small 

industry. An objection has been lodged and is maintained.  There were two other 

objectors; however, their respective objections have been withdrawn.   

 

5. Stone Dimensions Australia Pty Ltd (“The Applicant”) is the holder of 

Miscellaneous Licence M09/149, which is situated next to M08/477. The Applicant 

operates a dimension stone quarry on land subject to M08/149 and currently uses an 

existing track from the western boundary of E08/1408 to M08/149 and a portion of 

the road to access and haul dimension stone to the Uarro Station Track.  

 

6. Pilbara Stone Pty Ltd (“The Objector”) is the holder of M08/477. The Objector is 

developing a dimension stone quarry on the land subject of M08/477. The Objector is 

the applicant for L08/63 for the purpose of a “road” over an existing track from the 

North West Coastal Highway to the boundary of the M08/477. The Objector proposes 

to use the road to access the quarry and haul dimension stone to the North West 

Coastal Highway. The area under consideration is quite extensive. 

 

Application  

 

7. The Applicant has applied for L08/85 for the purposes of “road in respect of the 

land subject of: 

 

a.) the Road (subject of L08/63); 

b.) the temporary track (i.e. part of the land subject to M08/477), save that in 

one section L08/85 deviates away from and does not include the land 

subject of the temporary track).  

 

8. The matter proceeded to hearing on the 6
th

 May 2013 at which time the Objector 

was granted leave to lodge “Further Amended Objections”.  The Objector raised the 

issue of procedural fairness and prejudice suffered by it as a result of the Applicant’s 

                                                 
1
 Justice Brinsden in re Roberts ex parte Western Reef Limited and Eastern Goldfields 

Mining Company Pty Ltd [1990] 1WAR 546 
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failure to particularise its case and delay in complying with orders.  The Applicant did 

not seek and adjournment and agreed to the matter proceeding to a hearing.  

 

Legal Considerations  

 

9. The warden, in accordance with s 42 of the Mining Act (read with s 92), may, on 

the application of any person, grant in respect of any land a miscellaneous licence, for 

any one or more of the purposes prescribed: 

s 91(1). The purposes are prescribed in regulation 42B of the Mining Regulations 

1981 (WA). The warden must examine: 

 

(a) Whether the applicant has complied in all respects with the Mining Act and 

Mining Regulations; 

(b) The merits of any objection based on any detriment to the activities of the 

person who holds an underlying mining tenement; that I, to assess ‘injurious 

affection’ under s 117 

(c) Any objection based on grounds of public interest, which would be 

considered by the Minister under s 111A.  

 

10. The decision of Re Roberts (1990) 1 WAR 546 confirmed that under section 117 

of the Mining Act 1978 (WA), a miscellaneous licence should not be granted if it 

would injuriously affect the rights of an existing tenement holder. The warden must: 

 

(a) consider if the grant of the miscellaneous licence would injuriously affect 

the existing tenement or the execution of any rights conferred on them thereby 

and 

(b) if there is injurious affection, consider if the injurious affection can be 

prevented by reasonable conditions. 

 

Onus 

 

11. An applicant for a miscellaneous licence has the onus of proving there will be no 

injurious affection of an objector’s mining tenement and operations. The applicant 

must satisfy the Warden that the grant (conditional or otherwise) and the exercise of 

rights there under would not injuriously affect or obstruct or hinder an existing 

tenement holder:  

Pursuant to section 91 of the Mining Act 1978 (WA)  

 (6) A miscellaneous licence shall not be granted unless the purpose for which it 

is granted is directly connected with mining. 

 (7) Sections 18, 23 and 27 do not prevent a miscellaneous licence from being 

applied for or granted in respect of land that is the subject of another mining 

tenement. 

 

12. The warden cannot impose conditions that will only result in further disputes and 

litigation, particularly when competitors are involved, as is the situation in this matter.  
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Evidentiary Material 

 

13. The Applicant relied upon the affidavit of Frank Paul Soldo, who was not required 

to be called by the Objector. The Affidavit of Jacqueline Chamia and Amanda Jane 

Corby were also tendered.  

 

14. Mr Soldo stated Stone Dimensions had acquired Mining Lease 08/149 in June 

2004 and started quarrying in October 2004; the route of the proposed licence had 

been used since 2004.  The road was used to cart an average of 60 blocks per year; the 

applicant maintained the road by grading and filling when required.  

 

15. The Applicant submitted there was no reason why the proposed usage by Pilbara 

Stone of its infrastructure would be adversely affected by Stone Dimensions use of 

the Miscellaneous Licence. At most, the Licence impinges upon the Objector’s 

proposed truck turning circle, and the proposed volume of traffic would not be such as 

to cause any significant problems.  

 

16. It was further said the only portion of the Miscellaneous Licence which impacted 

on the designated site of the proposed mining operations was in respect of a proposed 

truck route. Stone Dimensions expected to use the road once daily for up to two 

months of the year and thereafter, once every three weeks.  

 

17. The affidavit of Ms Chamia attached documents supporting the proposition that 

the Applicant had complied with all the requirements of the Mining Act and 

Regulations.  

 

18. Peter Douglas Radford was called but was not cross-examined; he is described as 

a consultant who had worked as an aerial surveyor and whose present responsibilities 

included developing quarries for the Objector. Mr Radford’s affidavit detailed the 

development of the area under consideration. It also notes an agreement, dated the 12 

April 2012, between the Objector and the applicant requiring Pilbara Stone to upgrade 

and maintain the land subject of L08/63 from the intersection of the Nanutarra Station 

track and the Uaroo Station track to M08/477.  

 

19. Mr Radford’s affidavit states that L08/85 covers the same land as Pilbara Stone’s 

L08/63 over the existing station track, then continues across Pilbara’s Stone’s 

M08/477 for approximately  2 km and finishes in Stone Dimension’s M08/149. The 

affidavit also outlined the current and proposed mining operations and infrastructure 

anticipated to be implemented by Pilbara Stone.  

 

20. Mr Radford affidavit stated that the impact of a successful application by the 

Applicant would allow the applicant to use the land the subject of L08/63 irrespective 

of Stone Dimensions being held to the conditions of the April 2012 agreement.  

Further, it is said, it will interfere with the Objector’s development of M08/477 

 

21. The affidavit of Peter Radford, and related submissions, outlined the mining 

operations and infrastructure that is intended to be established by the objector in the 

subject area.  It was stated the first quarry, M08/477, would be operational by July 

or August of this year and trucks will commence hauling a short time afterwards.  Mr 

Radford estimated there would be one road train of varying size – doubles or triples - 
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using the road every day, but that would, most likely, be confined to the dry season.  

It was anticipated the number of trucks may well double to two trucks a day once 

operations commenced on M08/495.   

 

22. The applicant has applied for the miscellaneous licence 08/85 for the purpose of a 

road to transport stone from the quarry.  At the hearing the objector was granted leave 

to lodge further amended objections.   

 

Grounds for Objection 

 

23. The objector has raised three grounds: 

 

2. Lack of compliance to Orders by the Applicant; 

3. Breach of Private Contract; that is, if a licence is granted, it would facilitate 

the breach of a private contractual agreement.  

4. Injurious Affection, including the ability of the objector to exercise its rights.   

 

1. Lack of Compliance and Procedural Fairness   

 

24. The Objector maintains that Stone Dimensions must prove it complied, and that 

the application for L08/85 complies with the Mining Act, including that Stone 

Dimensions is required L08/85 to access M08/149 in connection with its mining 

operations.  The Objector also submitted that there had been procedural unfairness 

due to the Applicant’s conduct and in particular the late service of the affidavit of Mr 

Frank Soldo.  

 

25. At the hearing there was an objection to some portions of the Soldo affidavit 

which was ultimately tendered by consent on the basis it was a matter of weight the 

court could ascribe to that evidence; portions of the affidavit were excised, but there 

were no further challenge.  Mr Soldo was available however the Objector elected not 

to cross-examine him.  

 

26. The Applicant responded there was no specified objection and all necessary 

formalities relating to the application had been fulfilled, including the requirement 

under regulation 37; reliance was placed on the respective affidavits of Amanda Jane 

Corby, Jacquleine Chamia and the Soldo affidavit which supported the submission 

there had been compliance.   

 

27. Although there may have been some irregularities they were not such as to impact 

on the final decision. The applicant was not required to adduce the relevant regulation 

37 statement to the objector; the objector did not seek an order for its production or an 

order for particulars at any stage. I am satisfied that the applicant has complied in all 

respects with the provision of the Mining Act and Regulations.  

 

28. I am also satisfied the purpose for which the miscellaneous licence is granted is 

directly connected with mining operations, being the haulage of mined stone.     
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Matters of a Contractual Nature  

 

29. Guidance as to whether matters of a contractual nature can be taken into account 

when considering the granting of a miscellaneous licence can be found in the decision 

of Re Roberts; Ex Parte Western Reefs Ltd v Eastern Goldfields Mining Company Pty 

Ltd (1990) 1 WAR 546  where it was stated, by Malcolm CJ: 

 

In my view, upon the proper construction of section 91 of the Act where a 

miscellaneous licence is applied fro in respect of an existing tenement, the 

warden is bound to consider whether the grant of the licence will injuriously 

affect the existing tenement, or hinder or obstruct the holder in the execution 

of any rights conferred on him thereby.  Any potential of injurious affection, 

hindrance or obstruction may be covered by reasonable conditions.  Where no 

reasonable condition could prevent injurious affection, obstruction or 

hindrance the warden should exercise his discretion to refuse the application.  

In forming his view of the circumstances the warden should take into account 

the length of the term of the existing tenements and the current or potential 

prospecting exploration, or mining operations which are or may be carried on 

upon the existing tenement.     

 

30. A Warden, in deciding whether or not to grant a miscellaneous licence, is limited 

to whether the applicant has complied with the provisions of the Mining Act and 

Regulations.  Any contractual agreement that exists between the applicant and the 

objector concerns the use of Crown Land but the State is not a party to that 

agreement.   

 

31. The Warden must take into account relevant considerations when considering the 

disposal of a tenement application. However, what factors a decision-maker is bound 

to consider in making the decision is determined by construction of the statute 

conferring the discretion.
2
  

 

32. The issue has been raised in regards to the breach of the private contractual 

arrangement between the parties, from April 2012.  Mr Radford states that the 

agreement is in force although there were changes to that document (the term 

agreement).  The applicant says the term of the agreement has already passed.  It is 

not clear whether the agreement is in force or not.  There was certainly an agreement 

at one stage and it appears on the face of it, as far as it can be determined, still in 

force.   

 

33. The applicant submits that the Warden has no jurisdiction when considering 

application or objection to take into account or adjudicate on matters of a contractual 

nature such as the agreement.   

 

34. The existence of the agreement between the parties can, in my view, be a relevant 

matter when considering the grant of a licence.  Here, any such consideration would 

not assist in resolving the objection as the circumstances in which the parties made 

                                                 
2 . Minister for Aboriginal Affairs and Another v Peko-Wallsend Limited and Others 

(1986) 162 CLR 24 at [39].  
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their initial agreement have changed.  There may be options available to the parties to 

protect their interests under that agreement.   

 

Injurious Affection of Mining Tenement  

 

35. Under section 117, before granting a miscellaneous licence, the warden must: 

 

(a) consider if the grant of the miscellaneous licence would injuriously affect 

the existing tenement or the execution of any rights conferred on them 

thereby
3
; and 

(b) if there is injurious affection, consider if the injurious affection can be 

prevented by reasonable conditions.  If no reasonable conditions could prevent 

injurious affection, the warden should refuse the application
4
. :  

36. Consideration can be given to a range of issues including: 

 

(a) the rights conferred under the existing mining tenement;  

(b) the length of the term of the existing tenements; 

(c) the current mining operations which are being carried on upon the existing 

tenement; 

(d) the potential mining operations which may be carried on upon the existing 

tenement: and 

(e) the degree to which the exercise of rights pursuant to the proposed 

miscellaneous licence would be detrimental to or incompatible with the rights 

of the existing holder or, put another way, that the ‘affection’ is ‘injurious’, 

and not some lesser hindrance:  

 

37. The Warden is required to consider the total impact of the application and what 

affect it would have on the person with the underlying licence.   

An application for miscellaneous licence has the onus of proving there will be no 

injurious affection of an objector’s mining tenement and operations.  The applicant 

must satisfy the grant, conditionally or otherwise, and the exercise of rights would not 

injuriously affect or obstruct or hinder an existing tenant holder.   

 

38. The applicant submits it may use the subject road once per day while the objector 

proposes using it the road twice per day.  The road presumably will also be used by 

the pastoralist who operates in the area and perhaps other mining companies or other 

companies. It would be expected the road would be used by other persons other than 

the two parties in this matter.   

 

                                                 
3 (Re Roberts; Ex Parte Western Reefs Ltd v Eastern Goldfields Mining Company Pty 

Ltd (1990) 1 WAR 546; FMG Chichester Pty Ltd v Hancock Prospecting Pty Ltd 

[2008] WAMW 13; Apache Northwest Pty Ltd v Pel Iron Ore Pty Ltd [2009] WAMW 2; 

Robe River Mining Pty Ltd v Cape Lambert Iron Ltd [2012] WAMW 10  
4 Re Roberts; Ex Parte Western Reefs Ltd v Eastern Goldfields Mining Company Pty 
Ltd (1990) 1 WAR 546; FMG Chichester Pty Ltd v Hancock Prospecting Pty Ltd 

[2008] WAMW 13; Apache Northwest Pty Ltd v Pel Iron Ore Pty Ltd [2009] WAMW 2; 

Robe River Mining Pty Ltd v Cape Lambert Iron Ltd [2012] WAMW 10  
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39. It is submitted that there can be no injurious affection to L08/63 because the grant 

of that licence is already conditional upon the right us of applicant of L08/85.  The 

objector submits it is proposed to construct infrastructure on the mining lease and the 

grant of a miscellaneous licence over the tenement would adversely affect that 

proposal.   

 

40. The point is raised, and this relates to the late correspondence mentioned earlier, 

that the infrastructure is to be built within 400 metres of a bore, which is not permitted 

under section 20(5)(e) of the Mining Act. That issue is not determinative in this 

decision.   

 

41. The main area where the miscellaneous licence overlaps is in respect of a turning 

circle.  So although the actual area involved is quite extensive, the ‘conflict zone’ is 

relatively small.   

 

42. Mr Radford’s affidavit says, at paragraph 44, the truck loop is needed so that that 

the trucks can turn on the site.  That is necessary both as a safety measure and to 

increase Pilbara Stone’s haulage efficiency. Mr Radford also stated that should 

L08/85 be successful, the exercise of the rights pursuant to that licence will allow 

Stone Dimensions to use the land subject of L08/63 irrespective of Stone Dimension 

being held to the conditions of the April 2012 agreement, as he describes it, and will 

interfere with Pilbara Stone’s proposed development M08/477.   

 

43. Mr Radford elaborated as to the suggested interference with development, by 

stating at paragraph 48, that if Pilbara Stone was unable to develop the infrastructure 

on the western portion of M08/477 this would inevitably have both time and cost 

implications for Pilbara Stone and require a reworking of proposed infrastructure and 

mining operations.   No further details are provided as to the time and the cost.  The 

suggestion was put forward as a possible outcome without any actual quantification.   

 

44. Applying the two competing estimates at the most there will be three truck 

movements per day although there may be other truck movements related to vehicles 

not a party to this matter;  that is, the pastoralist and other persons.  There are no 

public interest issues upon which application should be refused.   

 

45. The decision involves whether to allow an additional truck per day, belonging to 

the applicant, using the subject road.  The main issue of contention appears to be the 

site of the trucking loop. In my opinion, on the presented material, there is no 

injurious affection.   

 

46. The objection therefore fails. A condition will be imposed; the application will be 

granted (on completion of all other requirements) with the standard conditions.   

 

47. There will be an additional condition being the applicant will be permitted to have 

only one truck per day pass through the subject area.  A greater usage than that would 

require a formal variation of the order.   
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Recommendation 

 

The application be granted (on completion of all other requirements) with the standard 

conditions and an additional condition of only one truck per day only by the applicant 

to pass through the tenement.  
 

 

 

 

 


