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Case(s) referred to in judgment(s): 

Molopo Australia Ltd v Eastern Gold NL [1981] WAR 270 
 
Allhawk Nominees Pty Ltd v RJB Nominees Pty Ltd; Glenhorn Gold Pty Ltd v RJB 
Nominees Pty Ltd [2004] WAMW 18 
 

Background 
 

1. Gold and Mineral Resources Pty Ltd (‘the Applicant’) is the Applicant for an 
Exploration Licence 58/431 (‘the Licence’) lodged on 7 March 2012. 

 

2. On 12 February 2013 John Wallace Petrie (‘Mr Petrie’) on behalf of himself and 
Raymond Vincent Petrie (‘the Objectors’) sought to lodge Objection 416922 (‘the 
Objection’). Mr Petrie by letter, taken to be the application for an extension of 
time (‘the Extension’) dated 12 February 2013 stated that the grounds for the late 
Objection were that new evidence had been provided to him in the form of an 
affidavit showing non-compliance with the Mining Act 1978 (‘the Act’) section 
58(1)(b)(iv) and a failure to send notice to Main Roads informing it of the 
application. No affidavit or other evidence was lodged.  

 

3. The Objection was lodged 307 days late, the last date for compliance being 11 
April 2012 following receipt of the application for the Licence on 7 March 2012. 

 

4. Written submissions dated 27 February 2013 were lodged by the Applicant with 
the Mining Registrar and lodged again by email on 11 March 2013. Paragraph 6 
of the written submissions sets out the reasons for the opposition to the 
Extension.  

 

5. On 26 April 2013 on behalf of the Warden, the Mining Registrar provided the 
Applicant’s submissions to the Objectors. Responsive submissions by the 
Objectors were to be lodged by 13 May 2013.  

 

6. On 10 May 2013 the Objectors lodged responsive submissions. 
 

7. The Applicant and the Objectors had been involved in proceedings before the 
Mining Warden at Perth on 8 February 2013. The proceedings in Perth related to 
objections (393201 & 395001 ‘the Earlier Objections’)) lodged by the Objectors 
concerning the Licence. The Earlier Objections were withdrawn by the Objectors 
on the hearing date. 

 

8. At the time of lodgment of the Extension, a report had not been forwarded to the 
Minister by the Mining Registrar at Mount Magnet pursuant to section 59 (2) of 
the Act. 

 

9. Written submissions now come before the Warden for consideration. 
 

The Law 
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10. Section 59 (4) of the Act  provides that where (a) a notice of objection is lodged 
within the prescribed time or (b) is not lodged within the prescribed time but is 
lodged  before the mining registrar has forwarded a report to the Minister under 
subsection 2, and the warden is satisfied that there are reasonable grounds for late 
lodgment, and the notice of objection is not withdrawn, the warden shall hear the 
application for the exploration licence and may give any person who has lodged a 
notice of objection an opportunity to be heard. 

 

11. The notice of objection was not lodged within the prescribed time. The Objectors 
seek for the Warden, pursuant to regulation 146 of the Mining Regulations 
1981(‘the Regulations’), to extend time in which to lodge the Objection. 
Regulation 146 provides that an objection must be made in the prescribed form 
within 35 days after the day on which the application is lodged ‘or such further 
period as the warden considers reasonable’. 

 

12. In Molopo Australia Ltd v Eastern Gold NL [1981] WAR 270 (‘Molopo’), the 
Full Court was dealing with the provisions of then regulation 67 that provided 
that an objection could be lodged within 30 days of the date of lodgment of the 
application or ‘such further period as the warden considers reasonable’ - a 
phrase that created ‘flexibility’ (His Honour Justice Brinsden [271])   

 

13. His Honour Justice Brinsden said further [271] that in considering the time to 
lodge a notice of objection the warden would have to consider, amongst other 
things the reasons advanced for the extension and also whether, if the extension 
were granted, the interests of the applicant would be adversely affected.    

 

14. Molopo was cited in the matter of Allhawk Nominees Pty Ltd v RJB Nominees 
Pty Ltd; Glenhorn Gold Pty Ltd v RJB Nominees Pty Ltd [ 2004] WAMW 18 
(‘Allhawk’). In Allhawk, Magistrate Calder said the following at [36]  

 

‘In my opinion, it is not correct to say that, in the application of the 
phrase "within such further period as the warden considers reasonable", 
the question of prejudice should be considered as if it were something 
separate and distinct from a consideration of whether or not the period of 
extension that is sought is "reasonable". The only question that the 
Warden has to ask is whether the period is reasonable. In arriving at the 
answer to that question, the Warden is obliged to consider all relevant 
circumstances and to give appropriate weight in the context of all of those 
circumstances to individual factors such as (but not only) prejudice, how 
long the further period sought is, the reasons why the objection was not 
lodged within 30 days, reasons why it may be considered desirable in the 
context of the whole of the Act and Regulations, including policy 
objectives, that the Warden conduct a hearing and make a report and 
recommendation on the application before the Minister makes a final 
determination.’ 
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15. The Objectors bear the onus of proof to satisfy the warden that the period of the 
extension sought is reasonable. 

 

The Extension 
 

16. The grounds put forward in support of the Extension were elaborated upon by the 
responsive submissions filed on 10 May 2013. The responsive submissions 
referred to the hearing held at Perth Wardens Court on 8 February 2013 at which 
the Objectors chose to withdraw the Earlier Objections after considering their 
position. 

 

17. The Objectors purport to rely upon evidence contained with an affidavit filed 
during the proceedings relating to the Earlier Objections. It is clear that that 
affidavit was lodged with the court in December 2012 as part of those 
proceedings. 

 

18. The Objectors also rely upon a failure by the Applicant to notify Main Roads of 
the application. There is no requirement for such notification under the Act. 

 

19. No affidavit or other evidence has been lodged by the Objectors. The 
documentation attached to the responsive submissions that include copy 
Guidelines from the Department of Mining, fees lists and excerpts from other 
cases is not evidence in support of the Extension. It is noted that the excerpts 
provided were taken from three Wardens Court decisions ([2012] WAMW 28, 
[2012] WAMW 30 and [2012] WAMW 32). Each of those Wardens court 
decisions were dealing with competing applications for exploration licences not 
applications to extend time to lodge objections and do not assist the Objectors.   

 

Conclusion 
 
20. The Objectors have failed to satisfy me that the period of extension sought in 

which to lodge the late objection is reasonable.   
 

21. What amounts to reasonableness was stated by His Honour Justice Walsh in 
Molopo [278] to be ‘…relative and must be proportioned to the circumstances of 
the case considered as a whole…’ 

22. The Objectors have not filed any affidavits or other evidence of their own in 
support of the Extension to assist in the decision as to whether the period sought 
is reasonable. If however the responsive submissions could be regarded as 
evidence the following conclusions are reached. 

 

23. The Objectors attached to their responsive submissions an affidavit that was filed 
in proceedings in relation to the Earlier Objections. The affidavit was lodged in 
December 2012 prior to the hearing held on 8 February 2013 when the Earlier 
Objections were withdrawn by consent. The affidavit is not accepted as new 
evidence in those circumstances.  
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24. The Objectors have not addressed whether there would be any prejudice to the 
Applicant which is one of the matters for the warden to consider. The prejudice to 
the Applicant is apparent. The Applicant and Objectors have already been parties 
in proceedings relating to the same Licence as referred to above. The prejudice to 
the Applicant may be taken to be considerable in view of further delay to the 
progress of the Licence and additional costs if the Extension were granted. 

 

25. The Applicant has submitted that there would be an abuse of process if the 
Extension were granted. As the Extension is refused I do not consider it necessary 
to make a finding in that regard.  

 

26. Accordingly, for the reasons given above, I am not satisfied that an extension of 
time of 307 days for the Objectors to lodge an objection affecting the Application 
for Exploration Licence 58/431 is reasonable and it is refused
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