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Case(s) referred to in judgment(s): 

BRGM Nominees Pty Ltd v Hake (unreported, Kalgoorlie Warden's Court, 26 

October 1988, noted in 8 AMPLA Bull 17) 
 

Hayes Mining Pty Ltd v Tantalum Australia NL [2006] WAMW 6 

 

Case(s) also cited: 

Nil   

 

Background 

1. At midnight on 4 February 2013, the Honourable Minister for Mines and 

Petroleum (“Hon. Minister”) forfeited Exploration Licence 47/2168 (“E”) and 

Mining Lease 47/561(“M”). The E and the M were at that time held by Farno-

McMahon Pty Ltd (“the Applicant”). Forfeiture of the E and the M occurred 

because the Applicant had failed to pay penalties imposed by the Hon. Minister 

because the annual Operations Reports (Form 5) had not been lodged within the 

prescribed time. 

2. Notification of the imposition of the penalties by the Hon. Minister (“Penalty 

Notices”) was sent to the Applicant by the Executive Director of Mineral Titles by 

notices dated 24 December 2012. The Penalty Notices also informed the Applicant 

of the due date for payment of the penalties, being 4 February 2013, and that in 

default of payment by that date the E and the M would be automatically forfeited 

pursuant to s. 97(6) of the Act. 

3. According to the evidence of Ms Michopoulos (“Ms Michopoulos”), a book keeper 

employed by the Applicant, during the period from 21 December 2012 to 14 

January 2013 the offices of the Applicant were closed for the Christmas break. 

However, Ms Michopoulos continued to collect and open mail for the Applicant 

and noted receipt of the Penalty Notices requiring payment of the penalties 

imposed by the Hon. Minister by 4 February 2013. 

4. On 24 January 2013, Ms Michopoulos prepared a number of cheques for the 

payment of invoices, including the Penalty Notices, for signing by Mr Carl Dorsch 

(“Mr Dorsch”) the Company Director and sole signatory of the Applicant’s cheque 

account. For reasons which cannot be explained the cheque for payment of the 

Penalty Notices did not find its way to Mr Dorsch and was discovered in general 

filing after notices had been received by the Applicant that the E and the M had 

been forfeited.  

5. Accordingly, payment was made by the Applicant of the Penalty Notices at the 

same time that applications for Restoration of the E and the M (“the Restorations”) 

were lodged on 13 February 2013. It is against that background the Restorations 
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came before me in Chambers for consideration and recommendation to the Hon. 

Minister. 

6. On 6 June 2013 the Applicant applied for Exploration Licence 47/2935 over land 

that encompasses the ground that was formerly the E. 

Law 

7. Pursuant to section 97A of the Mining Act (“the Act”) the holder of a mining 

tenement that has been forfeited pursuant to ss. 96, 96A or 97 of the Act may make 

application to the warden for restoration of the forfeited mining tenement. Any 

person may object to the restoration of a forfeited mining tenement. If an Objection 

is lodged it is heard by the Warden and a recommendation then made to the Hon. 

Minister for grant or refusal of the restoration application. 

8. Matters that should be considered by the warden in hearing an application for 

restoration of a forfeited mining tenement were considered in two cases BRGM 

Nominees Pty Ltd v Hake (unreported, Kalgoorlie Warden's Court, 26 October 

1988, noted in 8 AMPLA Bull 17) and Hayes Mining Pty Ltd v Tantalum 

Australia NL [2006] WAMW 6. These cases establish, relevantly to the 

Restorations, that the warden should consider the following factors: 

a. the explanation given for the non-payment of the Penalty Notice, 

b. the degree of the lack of care on the part of the holder in attending to payment 

of the Penalty Notice, 

c. the length of time the holder has held the tenement, 

d. the expenditure incurred in any years prior to the date of forfeiture, 

e. whether the applicant has delineated and or body, 

f. whether the applicant has caused the necessary arrangements to be made for 

mining operations to commence, 

g. within the applicant was actually carrying out mining operations on the 

tenement, 

h. the size of the planned mining operation,  

i. the prejudice that would be suffered by the applicant if the tenement is not 

restored, and; 

j. any other special circumstances that may warrant restoration. 

Consideration of the Evidence 

9. The Applicant in addressing the above factors lodged affidavits and supporting 

documents of Ms Michopoulos, Mr Dorsch, Mr Triggs, the Applicants Computing 

and Geophysics Consultant, and Mr Durrant, a solicitor for the Applicant, that 

specifically dealt with the M but can fairly be said, when read with written 

submissions lodged previously, address those factors relevant to the E. The history 

of the E since grant is significantly shorter than the M. In my opinion, sufficient 

evidence exists to consider and make recommendations to the Hon. Minister on 

both of the Restorations.  
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10. In considering the Restorations it is noted that no objection exists. The explanation 

by the Applicant for the reason the Penalty Notices were not paid by the due date 

can be, in my opinion, summarised as “an administrative oversight compounded 

by the closure of the Applicants office and the absence of directors of the Applicant 

over the Christmas/New Year holiday period.” The administrative oversight that 

gave rise to the forfeiture of the E and the M was corrected immediately it became 

apparent and appropriate action has now been taken to put into place internal 

compliance measures to attempt to ensure that similar administrative oversights do 

not occur in the future.  

11. I do not consider the administrative oversight by the Applicant can be regarded as 

“gross carelessness.” I consider the time of the year and the absence of senior 

company staff when the Penalty Notices were received compounded what appears 

on the evidence of Ms Michopoulos to be an orderly and well run office. 

Regrettably, any ordered and well run office may, from time to time, make errors 

some of which can be readily corrected but other not so readily corrected and often 

with potentially catastrophic consequences. Misfiling of documents is easy enough 

to do but at sometimes of the year, such as when staff is on leave and 

correspondence accumulates awaiting the return of staff, the potential to do so is 

greater. On the evidence before me such was the case in the Applicants office over 

the 2012/2013 holiday period. The administrative error was minor but has had 

significant impact on the Applicant. 

12. Having said that, I consider it necessary to make comment on the reasons the 

Applicant submits triggered the sequence of events that culminated in the issue of 

the Penalty Notices. In summary, the Applicant states the Operations Reports 

(Form 5) for both the E and the M was not lodged on the due date was because 

another company, Strzelecki Metals Limited (“Strzelecki”), were either the 

manager of the mining operations on the M for the majority of the reporting year or 

had been the holder of the E for the majority of the reporting year and it had been 

the understanding of the Applicant that Strzelecki would lodge the Form 5’s for the 

expenditure year. 

13. It is now recognised by the Applicant the obligation to lodge the Annual 

Operations Report (Form 5) rests with the holder of the mining tenement at the 

time the Form 5 is due. Irrespective of any private commercial arrangements that 

may exist between the holder of the mining tenement and another entity to lodge 

the Form 5 the responsibility and obligations under the provisions of the Act rests 

solely with the holder of the mining tenement as at the reporting date. 

14. The E was granted to Strzelecki on 1 July 2011. The Applicant purchased the E 

from Strzelecki by way of a sale agreement involving other mining tenements at a 

combined cost of about $225,000.00 and registered in its name in July 2012. With 

the exception of the issue that gave rise to the Penalty Notices all obligations to 

pay rent and meet minimum expenditure have been met by the holder since grant. 

The ground that comprises the E has been explored by Strzelecki and the Applicant 



[2013] WAMW 16 
 

Application for Restoration of Late E 47/2168 & Late M 47/561 by Farno-McMahon [2013] WAMW 16 

 Page 5 

had at the time of forfeiture plans to conduct further exploration. To that extent a 

joint venture between the Applicant and another party is proposed to ensure the 

availability to funds to carry out further exploration by way of drilling. Appropriate 

approvals and agreements have either been obtained from various local aboriginal 

native title holders or communities.  

15. The M was applied for by the Applicant in 2003. Following the transfer of the M to 

various holders over a number of years the M was more recently transferred to the 

Applicant on 29 December 2011. Since grant in 2006, various holders with the 

assistance of other entities have carried out work upon the M and have in all 

expenditure years met the minimum expenditure requirements and paid rent as 

required. In some years, expenditure has significantly exceeded the minimum 

requirements for the M.  

16. The Applicant at the time of forfeiture owned and operated plant and equipment on 

the M including a 10 person accommodation camp which was intended to be used 

as a strategic base for other mining operations in the area and is accessible by a 40 

km access track. The accommodation camp consists of 2 demountables converted 

for use as accommodation and approved for the cyclonic weather conditions of the 

area, a reticulated power supply from a diesel generator, a reticulated water supply 

from a water tank supplied by pipes from a water bore located on the M, access to 

several dams to supply water to proposed operations, a gravity separation plant for 

use in the production of gold, various excavators and loaders and a number of 

pumps. The camp facilities are intended to be used as a base to access other mining 

tenements held by the Applicant within the area. The Applicant also has plans to 

construct a processing facility on the M and is negotiating with another company 

for the implementation of a drilling program. 

17. The Applicant submits that both the E and the M are strategic mining tenements to 

its proposed operations. In the short time the Applicant has been the holder of the 

E and the M it submits it has expended considerable time and money in 

progressing its plans to further explore and mine the E and the M. Further, the 

Applicant submits its failure to pay the Penalty Notice by the due date was an 

administrative oversight that was compounded by the office being closed and staff 

on leave during the Christmas/New Year holiday and payment made immediately 

the oversight was made known to it. The Applicant further submits that it has 

demonstrated that appropriate steps have been taken within its administrative 

procedures to ensure that such an administrative oversight will not occur again.  

Conclusions 

18. I accept the evidence of Ms Michopoulos, Mr Dorsch, Mr Triggs, and Mr Durrant 

has been factually correct and credible. 

19. I am satisfied the failure by the Applicant to pay the Penalty Notice did not amount 

to gross carelessness and was an administrative oversight as a consequence of the 

matters noted above. I am also satisfied the Applicant has taken appropriate steps 
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to eliminate or minimise the risk such an administrative oversight may occur again 

and that it is now fully conversant with its obligations in respect to the lodging of 

Annual Operation Reports (Form 5’s). 

20. Although the applicant had been the holder of both the E and the M for only a short 

time prior to forfeiture I am satisfied it has, in respect to the E, created plans and 

expended money with the intention of further exploration of the E, and in respect 

to the M had analysed past data from previous holders, established mining plans, 

obtained appropriate approvals and either constructed or planned to construct 

infrastructure to support future mining operations. To recommend to the Hon. 

Minister that he refuse to restore the E and the M to the Applicant would be to 

ignore the Applicants expenditure and plans formulated with the intention of 

advancing the policy of the Act, to exploit the mineral wealth that may exist upon 

the land, and to impose a penalty that is disproportionate to the error on the part of 

the Applicant in failing to pay the Penalty Notice on time.  

21. No objection exists at the time of this decision to the restoration of both the E and 

the M. No other person has complained they are affected by the Restorations. 

22. I am satisfied the Applicant has adequately addressed all the relevant factors 

pertaining to the Restorations such that it is appropriate to recommend to the Hon. 

Minister to both the E and the M be restored. 

Recommendation and Report to the Hon. Minister 

23. For these reasons, I recommend to the Hon. Minister that late Exploration Licence 

47/2168 and late Mining Lease 47/561 be restored to Farno-McMahon Pty Ltd. 
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