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Background 

1. Premier Coal Limited (“Premier”) lodged application for Mining Lease 12/46 

(“the M”). Mrs Leanne Brockwell (“Mrs Brockwell”) lodged an objection (“the 

Objection”) to the grant of the M. The application for the M and the Objection 

were heard on 25 to 28 March 2013 in Collie and on 4 April 2013 in Perth.  

2. On 12 July 2013, a decision was delivered in Premier Coal Ltd v Brockwell 

[2013] WAMW 15 in which recommendations were made to the Hon. Minister 

for Mines and Petroleum (“Hon. Minister”) that the M be granted subject to, inter 

alia, the Hon. Minister formulating specific conditions to deal with the impacts of 

dust upon rain water supplies, noise, and the abstraction of groundwater that will 

affect the area surrounding the M to be determined at a later time following the 

completion of an environmental impact assessment of the M and an area 

adjoining the M known as Pit 6 located on an area the subject of a State 

Agreement with Premier. 

3. Premier makes application for an order that its costs of the proceedings be paid by 

Mrs Brockwell pursuant to r. 165(1) & (4) of the Mining Regulations 

(“Regulations”). Mrs Brockwell opposes such an order. Both Premier and Mrs 

Brockwell have provided written submissions and consent to the matters being 

dealt with on the papers without calling any witnesses. 

The Law 

4. It is not in dispute between Premier and Mrs Brockwell that the Warden has 

power pursuant to r. 165 of the Regulations to award the payment of costs in 

“proceedings” pursuant to Part IV of the Mining Act (Act”). 

5. Part IV of the Act makes provision for the lodging of applications for mining 

tenements, including mining leases, and for any person to lodge an objection to 

such applications. “Proceedings” are defined to have commenced when an 

objection is lodged to an application under Part IV of the Act (see: r. 137(1) of 

the Regulations). 

6. Regulation 165(1) of the Regulations provides that, except as provided in this 

regulation and r. 139 or r. 142 of the Regulations, each party to a proceeding is to 

bear their own costs. Regulations 165(4) of the Regulations provides that subject 

to r. 165(6) of the Regulations a Warden hearing and determining proceedings 

under Division 3 of Part VIII of the Regulations (that being determining an 

objection to an application for a mining tenement) may make an order for costs 

against a party if the Warden is satisfied a party frivolously or vexatiously 

commenced or defended the proceeding, or any step in the proceedings or 

otherwise occasioned undue delay in the proceedings. 

7. The word “hearing” is defined in r. 137(1) of the Regulations includes a mention 

hearing, the hearing of an interlocutory application, or the substantive hearing of 

proceedings.  
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8. If the warden exercises his discretion to make an award of costs it is to be in 

accordance with the scale of costs prescribed in Schedule 4 of the Regulations 

pursuant to r. 165(6) of the Regulations. 

9. The words “vexatiously”, “frivolously” and “undue delay” are not defined in the 

Act or Regulations. Premier has referred in its submissions to a number of 

decisions in the Warden’s Court of WA touching on the question of what 

amounts to being “frivolous” or “vexatious”. See: Della Bona v Lime Industries 

Pty Ltd (unreported decision of the Perth Warden’s Court, Warden Reynolds, 

delivered 4 August 1989) and Beirberg v Lockton Pty Ltd (unreported decision 

of the Kalgoorlie Warden’s Court, Warden Reynolds, delivered 16 December 

1986). 

10. In The Commissioner of Police of Western Australia v AM [2010] WASCA 163 

(S) buss J at [27] to [38] considered the definition of the words “frivolous” and 

“vexatious” and at [27] to [29] said the following: 

“Thirdly, the test for enlivening the court's power to order the payment of legal 

costs is whether the proceedings have been frivolously or vexatiously instituted or 

defended, as the case may be, and not whether the proceedings are in fact frivolous 

or vexatious. See Re Vernazza [1960] 1 QB 197, 208 (Ormerod LJ); Hutchison v 

Bienvenu (Unreported, HCA, 19 October 1971) 11 (Walsh J); Jones v Skyring 

(1992) 109 ALR 303, 309 - 310 (Toohey J). 
 

The words 'frivolously' and 'vexatiously', in the expression 'the proceedings have 

been frivolously or vexatiously instituted or defended' in s 86(2), are adverbs. They 

relate to the verbs 'instituted' or 'defended'. The Act does not define 'frivolously' or 

'vexatiously'. 
 

The ordinary meaning of 'frivolous', in relation to a claim, is, relevantly, having no 

reasonable grounds for the claim. The ordinary meaning of 'vexatious', in relation 

to a claim, is, relevantly, instituting the claim without sufficient grounds for success 

purely to cause trouble or annoyance to the other party. See the Shorter Oxford 

English Dictionary, (5th ed) 1038, 3529; Mudie v Gainriver Pty Ltd (No 2) [2002] 

QCA 546; [2003] 2 Qd R 271 [35] - [37] (McMurdo P & Atkinson J), [59] - [61] 

(Williams JA). It is apparent from the ordinary meaning of these words that 

'frivolous' is, in substance, a subset of 'vexatious'.” 

11. I adopt and apply the definition by Buss J “vexatious” and “frivolous” to the 

provisions of r. 165(4) of the Regulations.   

12. Conduct that occasions “undue delay” has no precise meaning and should be 

afforded its ordinary meaning of, in my opinion, causing excessive delay to the 

proceedings. I intend to apply that meaning to the provisions of r. 165(4) of the 

Regulations. 

13. It is of note the regime for costs as prescribed by r. 165 of the Regulations is a 

departure from what is regarded as the “usual order for costs” in civil proceedings 

that the unsuccessful party in an action is to pay the costs of the successful party. 

The question of the imposition of costs pursuant to r. 165 of the Regulations is 

not prefaced upon whether a party is “successful” in the proceedings but is 
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determined by the manner in which a party conducts the proceedings or any part 

of the proceedings. 

14. The question of which party holds the burden of proof to satisfy the Warden if the 

proceedings, or at least parts of the proceedings, was commenced or defended 

frivolously or vexatiously or was occasioned by undue delay is not prescribed by 

the Regulations. 

15. This issue was addressed by Warden Reynolds in Della Bona v Lime Industries 

Pty Ltd (unreported decision of the Perth Warden’s Court, Warden Reynolds, 

delivered 4 August 1989). Warden Reynolds reached the conclusion the party that 

raises the issue of the proceeding or part of the proceedings was commenced or 

defended frivolously or vexatiously bears the burden to prove such conduct 

occurred. That decision was made at a time when no prescribed costs provisions 

existed under the Regulations for proceedings.  

16. In my opinion, the provisions of r. 165(4) of the Regulations requires the person 

who applies for an award of costs to displace the costs regime that would 

normally apply pursuant to r. 165(1) of the Regulations to bear the burden to 

satisfy the warden the conduct of the party against who the order for costs is 

sought conducted the proceedings in the manner prescribed.     

Submissions 

Premier  

17. In summary, Premier submits costs should be awarded against Mrs Brockwell for 

frivolously defending steps in the proceedings and maintaining grounds of 

objection, in circumstances where her position was unsustainable and contained 

grievances that no reasonable person could properly contend they were entitled to 

bring before the Warden given the contractual bar to do so. This submits Premier 

also caused undue delay in the conduct of the proceedings. 

18. Specifically, Premier submits that part of the Objection pertained to historical 

allegation of breaches by Premier or its predecessor Western Collieries Limited 

of noise and dust conditions that were the subject of a Deed of Settlement dated 

30 July 1996 (“Deed”) between Premier, Mr George Brockwell and Mrs 

Brockwell and that Mrs Brockwell knew or ought to have known that she was 

contractually barred from raising those matters in this or any other proceeding.  

Undue Delay 

19. Further, Premier submits the conduct of Mrs Brockwell in the proceedings in all 

the circumstances caused unnecessary costs to be incurred, additional 

interlocutory applications and unduly delayed the hearing of the proceedings. 

20. Premier specifies in three heads of argument instances where it says the conduct 

of Mrs Brockwell in the course the proceedings were of a sufficient nature to 

satisfy the provisions of r. 165(4) of the Regulations to obtain an order for the 

payment of its costs by Mrs Brockwell. 
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21. The first head relates to three Interlocutory Applications lodged or made by 

Premier for specific orders against Mrs Brockwell. The second head relates to the 

manner in which Mrs Brockwell dealt with the issue of proposed conditions that 

may be imposed upon any recommendation for the grant of the M. The third head 

relates to the general conduct of Mrs Brockwell to the proceedings in light of 

undertakings given to the community and Mrs Brockwell by Premier and the 

subsequent recommendation for the grant and imposition of conditions for the M 

made by the Warden to the Hon. Minister. 

Interlocutory Applications 

22. Premier lodged an interlocutory application dated 31 January 2013 for orders 

imposing a confidentiality regime that restricted Mrs Brockwell from, inter alia, 

allowing only a specified class of people from accessing or inspecting any 

information marked “Confidential” by Premier within the documents to be lodged 

with the Warden’s Court. That class of people included the following: 

a. the objector (Mrs Brockwell), 

b. the solicitors representing the parties in these proceedings (being 

the proceedings as defined in Schedule A to these orders 

("Proceedings")), 

c. any counsel retained by the parties in the Proceedings, 

d. any administrative staff employed by the solicitors and counsel to 

the parties in the Proceedings, 

e. any instructor of the applicant; and 

f. any other person agreed by the parties in writing or otherwise 

ordered by the Warden. 

23. The terms of the orders sought also included the requirement for any of those 

persons that fall into the above class of people to also sign a “Confidential 

Undertaking” before they could access any of the confidential information. 

24. This interlocutory application was listed for hearing on 14 February 2013 at 

which time Mrs Brockwell opposed the orders sought. The interlocutory 

application was adjourned to 22 February 2013. An interim confidentiality order 

was made on 14 February 2013 pending the filing of evidence and other 

documents on 18 February 2013. On 22 February 2013, Mrs Brockwell consented 

to the terms of the confidentiality regime that had previously been proposed by 

Premier in letters between the parties in September 2013. Costs of this application 

were reserved. This conduct by Mrs Brockwell, submits Premier, caused it to 

incur additional expenses in preparing the interlocutory application and was 

frivolous and vexatious. 

25. Premier lodged another interlocutory application dated 20 February 2013 for an 

order pursuant to s. 75(4) of the Act for order by the Warden to decline to hear 

from Mrs Brockwell on the grounds of the Objection alleging historical breaches 
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of environmental conditions by Premier at other mine sites and the effects coal 

mining has had on her family. 

26. That interlocutory application was dismissed on 22 February 2013 and Mrs 

Brockwell was advised she could not refer to specific documents at the hearing of 

the Objection but could lead evidence of her experiences of specific instances of 

dust and noise. Premier submits they informed Mrs Brockwell of its objection to 

her leading this proposed evidence in October 2012 and February 2013. 

27. Premier made an oral interlocutory application on 26 March 2013 in the course of 

the hearing of the application for the M and the Objection to enforce the terms of 

a plea in bar provision of the Deed between Mrs Brockwell and Premier. 

Directions were given to Mrs Brockwell not to lead evidence that may place her 

in breach of the plea in bar in the Deed in the course of the proceedings. 

28. The only person Premier says was aware at all times of the plea in bar within the 

Deed was Mrs Brockwell. 

Proposed Conditions 

29. Premier submits that on 22 February 2013 it was proposed by the Warden that 

Mrs Brockwell provide to Premier a list of proposed conditions by which the 

proceedings may be resolved. A list of 23 proposed conditions were provided by 

Mrs Brockwell to Premier on 4 March 2013. 

30. On 21 March 2013 Premier responded to Mrs Brockwell by letter setting out, in 

detail, why the conditions proposed were either ultra vires the Act, unreasonable 

in operation or capricious in effect, or incapable of practical operation. As an 

alternative, Premier proposed to Mrs Brockwell there be a grant of the M on 

standard conditions and confirmed the undertaking by Premier to the community 

that any mining proposal on the M be assessed by the Environmental Protection 

Authority (“EPA”). 

31. Premier submits it received no response from Mrs Brockwell to their alternate 

proposed conditions and at no stage before or during a hearing did Mrs Brockwell 

admit the appropriate stage for the imposition of environmental conditions would 

occur at the mining proposal stage by the EPA. 

32. Premier further submits that recommendation has been received for the grant of 

the M subject to standard conditions with appropriate environmental conditions to 

be imposed (in consultation with relevant Ministers) following submissions of 

mining proposals by Premier to the EPA. 

Undertakings by Premier 

33. Premier submits on four occasions Premier met with objectors and concerned 

members of the community on a “without prejudice” basis, and on two occasions 

on an “open basis” to discuss its proposals in respect to the M. At the community 

meeting on 18 December 2012, Premier said it gave an undertaking to inform the 

community prior to any mining proposal being lodged in respect to the M and for 
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the M to be referred to the EPA together with its mining proposal for the 

adjoining Pit 6. 

34. As a consequence of the conferrals and the community meetings with objectors 

and concern members of the community by Premier, 33 of the total of 34 

objections were withdrawn with the remaining objection being that of Mrs 

Brockwell. 

35. Premier notes that Mrs Brockwell sought in her written submissions dated 18 

March 2013 that the application for the M be refused. However, Premier points 

out that during the hearing on 27 March 2013, Mrs Brockwell changed her 

position to she no longer opposed the grant of the M and the M was ultimately 

granted on the terms previously referred to. Premier says the orders of the 

Warden are consistent with the commitment by Premier and the proposed 

conditions provided to Mrs Brockwell prior to hearing. 

36. In summary, these are the events Premier relies upon to discharge the burden 

upon it to meet the requirements of r. 165(4) of the Regulations for the award of 

costs being made against Mrs Brockwell in these proceedings.   

Mrs Brockwell 

37. The submission by Mrs Brockwell to the application for costs by Premier is short. 

By way of introduction, Mrs Brockwell reiterates her concern the impacts of 

mining particularly from the M will have on communities and some 94 families 

who live within the settlements at Cardiff, Collie-Burn and Preston. In lodging 

the Objection, Mrs Brockwell said she intended to do what she could to reduce or 

minimise the stress upon her and her neighbours and the neighbouring 

communities that mining will have on property values, water, dust, noise and 

lifestyle. To that extent, Mrs Brockwell believes the imposition of appropriate 

conditions on the M will help those people affected by mining to deal with the 

associated stress.  

38. Mrs Brockwell submitted the legal advice she obtained was the historical 

breaches of environmental conditions by Premier were a matter that could be 

raised in the course of the hearing of the M. Mrs Brockwell submitted that she 

received no legal assistance in the preparation of her documents but did receive 

legal advice from time to time. 

39. Further, Mrs Brockwell submitted she no longer relied upon the material of Ms 

Oliver and Mr Bishop that was in essence affected by the plea in bar in the Deed 

because of the ruling by the Warden.  

40. Mrs Brockwell referred in her submissions to a number of conversations she had 

with various counsel for Premier in respect to any appropriate conditions. She 

submits she understood from those conversations that if she wanted conditions to 

be imposed she would be obliged to go to hearing. The undertaking given to the 

community by Premier was understood by her to have no legal standing and was 

not law.  
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41. The confidentiality regime proposed by Premier is considered by Mrs Brockwell 

to be frivolous and vexatious. Mrs Brockwell submits, it would appear from 

private conversations with various counsel for Premier, that they did not know 

how many documents would be affected by such a regime.  

42. In general terms, Mrs Brockwell says she did not occasion undue delay and 

delivered all information in an understandable format and on time with the 

exception of the affidavit of Mr Tonkin. In her effort to comply with orders made 

by the Warden, Mrs Brockwell said she drove to Perth from Collie. 

43. In summary, that is the submission of Mrs Brockwell in opposition to the 

application by Premier for an order for costs in the proceedings.   

Conclusion 

Undue Delay 

44. I do not accept that Mrs Brockwell occasioned undue delay in the proceedings 

pursuant to r. 165(4)(b) of the Regulations. The task that confronted Mrs 

Brockwell in lodging the Objection was enormous and beyond what she had 

imagined she would be required to do. Mrs Brockwell acknowledged that in the 

course of the proceedings. However, having said that, despite the fact Mrs 

Brockwell lived in the Preston settlement near Collie, had limited resources and 

was not legally represented she quickly understood the need to be compliant with 

requests by Premier and with orders and directions from the Warden.  

45. With few exceptions, Mrs Brockwell was compliant with formal requests made to 

her for the answering of various requests made by Premier and the lodging of the 

numerous documents ordered by the Warden. Mrs Brockwell always attended 

before the Warden either in Collie or in Perth and appeared prepared to answer 

and deal with the various matters that confronted her. As a self represented 

objector, in a specialist jurisdiction in which a handful of legal practitioners 

practice, Mrs Brockwell appeared to quickly grasp the fundamentals of the 

practice of the court and acquitted herself well. That was acknowledged by 

counsel for Premier in the course of the proceedings. 

46. On 3 December 2012, the application for the M and the Objection was listed for 

hearing in Collie on 25 to 28 March 2013 with 2 and 4 April 2013 reserved. 

Further programming directions were made on the same day for the lodging and 

service of evidence and various other orders to facilitate the hearing. To the credit 

of both Premier and Mrs Brockwell all orders and directions were complied with 

by the due dates and the proceeding was heard and concluded within the time and 

dates allocated. 

47. In those circumstances, despite the various interlocutory applications lodged by 

Premier, the proceeding progressed on time and as ordered. There can be no 

suggestion, in my opinion, that any conduct by Mrs Brockwell occasioned undue 

delay in the proceedings. 
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48. The provision of r. 165(4)(b) of the Regulations is aimed, in my opinion, at 

awarding costs against a party to a proceeding who occasions undue or excessive 

delay in progressing a matter to hearing. For the provisions of r. 165(4)(b) of the 

Regulations to apply a “proceeding” must exist and a party must unduly or 

excessively delay the progression of the proceeding. It is not, in my opinion, the 

merits of the grounds of an objection that is the focus of whether there is 

occasioned undue delay in the proceeding. The merits of the objection appears to 

be the focus of r. 165(4)(a) of the Regulations. Rather, it is the conduct of a party 

that determines whether they occasioned undue delay in the proceeding.  

49. I am not satisfied, having considered the whole of the circumstances of the 

proceeding, there was any conduct by Mrs Brockwell that occasioned undue or 

excessive delay in the proceeding. 

Frivolously or Vexatiously defended the proceeding or any step therein 

Interlocutory Applications 

50. The interlocutory application dated 31 January 2003 for orders imposing a 

confidentiality regime should be considered in the totality of the circumstances 

that then confronted Mrs Brockwell.  

51. Mrs Brockwell was a self represented objector. She sought and was assisted by 

various members of the Collie community and took advice as necessary from 

various legal advice agencies. The interlocutory application dated 31 January 

2013 was lodged by Premier and listed for mention before the Warden on 14 

February 2013. Premier sought the imposition of a confidentiality regime before 

Premier was prepared to lodge their statements of evidence and supporting 

documents on 18 February 2013. 

52. The orders sought in the confidentiality regime were problematic to Mrs 

Brockwell as she was the only person named within the class of people that could 

freely look at any documents lodged by Premier and claimed to be confidential 

after the signing of a confidential undertaking. The only other class of people 

relevant to Mrs Brockwell required an order from the warden or an agreement to 

be reached with Premier and the signing of a confidentiality undertaking.   

53. As the matter was presented to me on 14 February 2013, Mrs Brockwell 

understood that, unless she signed the confidentiality regime and confidentiality 

undertaking she would see no documents, to agree to the minute of proposed 

confidentiality orders would be to place her at the whim of Premier as to who it 

was Premier would permit to view any documents and assist her in the 

preparation of her case and would require Mrs Brockwell to make application to 

the warden for orders if no agreement could be reached and Premier were unable 

to give to her any indication of what documents would be claimed to be 

confidential for the purposes of the confidentiality regime. 

54. As I recall, following argument on that day, it was agreed by Premier that it 

would mark within the evidence and documents what it regarded as being 

confidential, rather than take a blanket approach that no documents can be 
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accessed that contained confidential information and certain people that Premier 

were aware were assisting Mrs Brockwell would be allowed to access the 

confidential parts of the documents when they were lodged. On that basis interim 

orders were made on 14 February 2013 that allowed Mrs Brockwell, Mr Gary 

Bishop, a person assisting Mrs Brockwell, and Ms Jessica Smith of the 

Environmental Defender’s Office access to all evidence and documents lodged by 

Premier including confidential documents. 

55. On 22 February 2013 the interim orders made 14 February 2013 were discharged 

and orders in terms of the Minute of Proposed Confidentiality Orders dated 24 

January 2013 were imposed with the consent of Mrs Brockwell. Those orders 

were made after Mrs Brockwell had the opportunity to see and understand the 

extent and content of the evidence and documents Premier claimed to be 

confidential. 

56. I do not consider the position adopted by Ms Brockwell in opposing the 

interlocutory application dated 31 January 2013 was either vexatious or frivolous 

within the meaning I have adopted in these proceedings. I also consider the 

proposed terms of the confidentiality regime proposed by Premier clearly 

required, in the absence of agreement, the intervention of the Warden to exercise 

his discretionary powers pursuant to the provisions of r. 154(3), (4) & (5) of the 

Regulations.  

57. The terms of the interim orders made 14 February 2013 were reasonable and 

permitted the progress of the proceedings in accordance with programming 

directions made on 3 December 2012 and permitted Mrs Brockwell to seek 

appropriate advice after she and her advisors had seen the nature and extent of the 

evidence and documents that were lodged by Premier on 18 February 2013 and 

claimed to be confidential. Mrs Brockwell was then in an appropriate position to 

agree to the confidentiality regime proposed by Premier.  

58. It is entirely in the discretion of the Warden to impose a confidentiality regime 

and it may not be necessary that such a regime as complex as that proposed by 

Premier in these proceedings. In the circumstances that prevailed in these 

proceedings at the time of the interlocutory application dated 31 January 2013 it 

was, in my opinion, appropriate for Mrs Brockwell to oppose the orders sought 

by Premier where her ability to progress the proceedings would otherwise be 

delayed at the whim of Premier if she were not to agree at that time to the 

confidentiality orders then proposed.  

59. For those reasons, Premier have not satisfied me that Mrs Brockwell by 

defending that part of the proceeding did so in a vexatious or frivolous manner or 

that the defence occasioned undue delay in the proceedings. 

60. The interlocutory application by Premier dated 20 February 2013 sought orders 

pursuant to s. 74(4) of the Act that the Warden decline to hear from Mrs 

Brockwell in respect to grounds of the Objection alleging historical breaches of 

environmental conditions by Premier at other mine sites and the effects coal 

mining has had on her family. The interlocutory application was dismissed on 22 
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February 2013 but Mrs Brockwell was advised she could lead evidence of her 

experience of specific issues such as dust and noise but not refer to or other 

documents alleging historical breaches of environmental conditions by Premier.  

61. Mrs Brockwell has at all times since she lodged the Objection to the M relied 

upon the grounds of issues associated with dust and noise and its effects upon her 

amenity and that of the community in the Collie area.  

62. The issue of dust and noise created by mining operations in and around the Collie 

area was acknowledged by witnesses for Premier to be an on going management 

issue. Aspects of past difficulties that Premier has had in managing dust and noise 

from mining operations was also the subject of some comment in the course of 

evidence in this matter.  

63. The ultimate outcome of the interlocutory application of 20 February 2013 was to 

simply limit the extent to which evidence of dust and noise associated with 

mining would be led without the need to decline to hear from Mrs Brockwell 

about matters that were removed both in time and place to the application for the 

M and the Objection. Mrs Brockwell was able to lead evidence of her 

observations of dust and noise generally associated with mining operations in and 

around the Collie area and the effect it has had or that she perceives it may have 

on her property at Preston. 

64. I am not satisfied that Mrs Brockwell in seeking to refer to alleged historical 

breaches of environmental conditions including dust and noise by Premier or 

others acted vexatiously or frivolously or occasioned undue delay in the 

proceedings. The evidence of dust and noise at the hearing of the application to 

the M and the Objection was confined to specific parameters.  The evidence of 

dust and noise led by Mrs Brockwell was found to be relevant and was the subject 

of specific findings and recommendation by the Warden to the Hon. Minister for 

consideration of appropriate conditions should the application for the M be 

granted. 

65. Any suggestion by Premier that Mrs Brockwell was the only person who knew or 

ought to have known at all times during the proceedings that the Deed existed and 

she should not have pursued the Objection on the grounds of allegation of 

historical breaches of noise and dust is rejected. 

66. Premier is also a party to the Deed. It is fair to say that Premier should or ought to 

have known of the existence of the Deed when Mrs Brockwell lodged her 

Objection. If that had been the case the issue now raised by Premier could have 

been dealt with at an early stage. As it unfolded less than a week prior to the 

hearing of the application for the M and the Objection did Premier become aware 

of the Deed and commenced to correspond with Mrs Brockwell. In any event, the 

orders of 22 February 2013 limited the issues of dust and noise and any alleged 

breaches of historic environmental conditions that could be lead by Mrs 

Brockwell. 
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67. The issues associated with the plea in bar contained within the Deed was not 

raised with the Warden until the first day of the hearing on 26 March 2013. Mrs 

Brockwell immediately upon this matter becoming a significant issue declined to 

lead evidence that may find her in breach of the terms of the Deed. It cannot be 

said, in my view, that issues of alleged historical breaches of environmental 

conditions pertaining to dust and noise by Premier or others was necessarily 

wholly barred by the terms of the Deed. 

68. The directions given on 22 February 2013 in limiting the extent to which the issue 

of noise and dust could be led by Mrs Brockwell, in my opinion, resolved many 

of the issues that could be objectionable and irrelevant to the proceedings. 

69. Mrs Brockwell was entitled to be heard on the issue of dust and noise that she 

perceived were relevant to the Objection in the absence of any other order or 

direction whether pursuant to s. 75 (4) of the Act. The evidence Mrs Brockwell 

ultimately lead on dust and noise and the perceived effects by her in relation to 

water and amenity in the Preston area were relevant and the subject of 

recommendations by the Warden to the Hon. Minister for the imposition of 

specific conditions in the event the M is granted. 

Proposed Conditions 

70. The direction by the Warden on 22 February 2013 that Mrs Brockwell create and 

serve upon Premier a list of proposed conditions that may be recommended to the 

Hon. Minister, in the event, the application for the M is recommended for 

approval must be seen in its entirety. 

71. In the course of the hearing of the interlocutory applications on 22 February 2013, 

Mrs Brockwell made it clear that she would withdraw the Objection to the grant 

of the M if appropriate conditions were agreed that would address the grounds of 

the Objection being, inter alia, the loss of amenity by noise and dust, impacts on 

the South Branch of the Collie River, adverse effects on the surface of the land 

above the M, dust contamination of rainwater and impacts upon the ground water 

supplies caused by extraction at the settlements of Cardiff, Collie Burn and 

Preston. Mrs Brockwell said her intentions had always been to address those 

issues by the imposition of appropriate conditions on the grant of the M.  

72. In my opinion, the original terms of the Objection lodged by Mrs Brockwell 

reflects in its terms that the grant of the M should be refused until the matters 

particularised in the Objection are dealt with. That, in my opinion, is consistent 

with Mrs Brockwell’s position on 22 February 2013 and 27 March 2013 in 

offering to withdraw the Objection. 

73. On 22 February 2013, Mrs Brockwell offered a resolution of the proceeding 

without the need to progress to the hearing if appropriate conditions could be 

agreed. Mrs Brockwell prepared her proposed conditions in accordance with the 

direction and forwarded them to solicitors for Premier on 4 March 2013.  

Regrettably, the response from Premier was forwarded to Mrs Brockwell on 21 

March 2013 rejecting the proposed conditions for reasons that were specified in 
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that letter and attaching a draft document from DMP outlining the standard 

endorsements and conditions that were likely to be imposed upon the M if it were 

granted. It is of note that none of the proposed standard endorsements and 

conditions from DMP reflected any of the issues raised by Mrs Brockwell in the 

Objection. 

74. It is also of note that 21 March 2013 was the Thursday before the commencement 

of the hearing in Collie on 25 March 2013. It is not surprising, given the shortness 

of time that no response was forthcoming from Mrs Brockwell. 

75. Mrs Brockwell in the course of the hearing of the proceeding again reiterated that 

the purpose of the Objection was to be heard on the issue of conditions and she 

expected the M would be granted, in any event.  

76. The grounds upon which an objection may be lodged against an application for a 

mining tenement is not specified by the Act. An objection to a mining tenement 

may be able to be overcome by the imposition of appropriate conditions. In this 

case, that is precisely what was intended by Mrs Brockwell but perhaps not 

recognised by Premier. In the absence of agreement between the parties the only 

manner in which specific matters of concern of a public interest nature, such as 

those raised by Mrs Brockwell, can be heard by the lodging of an objection.  

77. At the hearing of the objection to the grant of a mining tenement, specific 

evidence of matters of public interest can be ventilated sufficient for the Warden 

to make recommendation to the Hon. Minister for the imposition of specific 

conditions to address the grounds of objection or to recommend refusal of the 

application. Alternatively, at the hearing of an objection specific evidence of 

matters of public interest can be ventilated sufficient that the Warden may draw 

to the attention of the Hon. Minister the need to address specific matters of 

concern raised by the objector that need to be considered in the course of 

assessment by the EPA to enable the Hon. Minister to consider either the 

imposition of specific conditions to address the objector's concerns or refusal of 

the application for the mining tenement. 

78. It is regrettable this proceeding was unable to be resolved by the negotiation of 

specific conditions between Mrs Brockwell and Premier. Time was against the 

parties in the light of the differing views of what may or may not have been 

appropriate conditions. 

79. The findings and recommendations made by the Warden to the Hon. Minister are 

wholly reflective of the need for the specific issues raised by Mrs Brockwell in 

the Objection to be the subject of consideration of specific conditions beyond that 

which is regarded as standard. In my opinion, without having heard from Mrs 

Brockwell the specific matters of public interest raised in the Objection may not 

have come to the attention of the Hon. Minister such that specific conditions may 

be formulated after consideration of any environmental assessment by the EPA or 

on the motion of the Hon. Minister. 
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80. Mrs Brockwell was entitled to object to the grant of the M. Mrs Brockwell was 

entitled to be heard on the Objection in the absence of any order from the Warden 

that she not be heard. Mrs Brockwell obtained recommendations from the 

Warden that the Hon. Minister specifically considers the imposition of conditions 

to address almost all of the matters she sought to raise in the Objection. Those 

grounds of the Objection are serious and matters that go to the public interest and 

have the potential to affect not only Mrs Brockwell by members of the 

communities of Preston, Collie Burn and Cardiff.  

81. In those circumstances, I am satisfied the conduct of Mrs Brockwell concerning 

the proposed conditions were not vexatious or frivolous in accordance with the 

meaning that I have adopted nor did Mrs Brockwell occasion undue delay in the 

proceedings.  

Undertaking by Premier 

82. I do not propose to consider the merits of the undertaking given by Premier to 

Mrs Brockwell or the members of the community in Collie at any meetings that 

occurred in the course of these proceedings.  

83. In my opinion, in the absence of there being a negotiated settlement between Mrs 

Brockwell and Premier the hearing of the application for the M and the Objection 

was unavoidable.  

84. The undertaking by Premier to refer any mining proposal for the M for 

assessment by the EPA is a matter for Premier in due course. The undertaking by 

Premier was not a matter that Mrs Brockwell was obliged to accept in the course 

of these proceedings. In my opinion, that Mrs Brockwell did not accept the 

undertaking by Premier in the circumstances of the grounds of the Objection 

should not be seen as her having acted vexatiously or frivolously or having 

occasion undue delay in the proceedings. 

85. Accordingly, I am not satisfied on the balance of probabilities that Mrs Brockwell 

frivolously or vexatiously defended (or objected) to the proceedings or any step in 

the proceedings or that Mrs Brockwell otherwise occasion undue delay in the 

proceedings.  

86. The application, pursuant to r. 165(4) of the Regulations, by Premier that Mrs 

Brockwell pays the costs of Premier in the application for the M or any 

interlocutory application in the course of the proceedings is dismissed. Each party 

is to bear their own cost of the application for the M and the Objection and any 

interlocutory application, including reserved costs, in the proceeding pursuant to 

r. 165(1) of the Regulations. 

Order 

87. The application for costs of the application for the M by Premier, including any 

reserved costs, is dismissed. 

88. Mrs Brockwell and Premier to bear their own costs of the application for the M 

and the Objection. 
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