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Background 

1. Northwestern Mining Co Pty Ltd (“Northwestern”) is the holder of Mining Leases 
20/439, 20/466 and 20/467 (collectively referred to as “the M’s”) located on the 
outskirts of the town of Cue. The sole director of Northwestern is Ms Sylvia Cavan 
(“Ms Cavan”). Ms Cavan became the sole director and shareholder of 
Northwestern on 26 May 2011 following the death of her mother, Mrs Lillian 
Simpson (“Mrs Simpson”) on 19 November 2010. 

2. Pursuant to the provisions of s. 82(1)(c) the Mining Act (“the Act”) and r. 31 of the 
Mining Regulations (“the Regulations”), Northwestern is required to expend a 
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prescribed amount of money in each expenditure year ‘ in mining on or in 
connection with mining’ on the M’s.  

3. The prescribed minimum expenditure and the end of the expenditure year in 
2011(“2011 Year”) for the M’s is as follows: 

a. M 20/439 - $6,667.00 – 18 November 2011 

b. M 20/466 - $3,333.00 – 30 December 2011 

c. M 20/467 - $3,333.00 – 30 December 2011 

4. Northwestern lodged Operations Reports for each of the M’s for the 2011 Year 
(“Form 5’s”) claiming to have expended more than the prescribed minimum 
expenditure. The expenditure claimed by Northwestern to have been expended on 
the M’s in the 2011 Year is as follows: 

a. M 20/439 

i. Metal Detecting -  5 days @ $  240.00 per day     $    1,200.00 

ii. Push up dirt        -  6 days @ $1,120.00 per day    $    6,720.00 

iii.  Fill in Costean   -  5 days @ $1,040.00 per day    $    2,080.00 

iv. Fuels, oils                     $       415.00 

v. Rent              $       450.00 

vi. Rates              $       647.02 

vii. Administration/Overheads          $       200.00 

Total  $  11,712.02  

b. M 20/466 

i. Metal Detecting  -  3 days @ $ 240.00 per day     $       720.00 

ii. Machinery Repairs  -  1 day @  $ 240.00 per day $       240.00 

iii.  Loader, Scraper & Filling In - 6 days @ 

$ 1,040.00 per day                    $   6,240.00 

iv. Diesel, Unleaded fuel, tyres & grease             $      997.00          

v. Rent               $       150.00 

vi. Rates               $       355.00 

vii. Administration/Overheads           $   1,595.00 

Total               $ 10,297.00 

c. M 20/467 

i. Metal Detecting -  6½ days @ $ 240.00 per day    $    1,560.00 

ii. Machinery Repair - 1 day  @ $ 240.00 per day      $      240.00 

iii.  Loader Scraping - 5 days @ $1,040.00 per day      $   5,200.00 
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iv. Diesel, Unleaded Fuel, Tyres, Grease             $       977.00 

v. Rent                $         90.00 

vi. Rates                $       355.00 

vii. Administration/Overheads            $    1,590.00 

Total                                   $ 10,012.00  

5. Ronald Francis Pawson (“Mr Pawson”) brings applications for forfeiture (“the 
Applications”) for each of the M’s for the 2011 Year because he says Northwestern 
has not complied with the provisions of the Act and Regulations by expending the 
prescribed minimum expenditure on each of the M’s. 

6. Mr Pawson claims Northwestern has either not expended the amounts claimed on 
the M’s or the claimed expenditure is not expenditure incurred and allowable as 
being ‘in mining on or in connection with mining’ on the M’s pursuant to r. 31 of 
the Regulations. 

The Law 

7. The Act provides any person may bring an application for forfeiture of a mining 
tenement alleging the holder of a mining lease fails to comply with the prescribed 
minimum expenditure in an expenditure year. Upon such application the warden 
may if satisfied the prescribed minimum expenditure has not been expended by the 
holder may make a recommendation to the Hon. Minister for Mines (“Hon. 
Minister”) for forfeiture of the mining lease or impose a penalty not exceeding 
$10,000.00 as an alternative to forfeiture or dismiss the application. (see: s. 98(4A) 
of the Act).   

8. The onus of proving Northwestern has failed to meet the prescribed minimum 
expenditure on each of the M’s rests with Mr Pawson. If Mr Pawson establishes 
that Northwestern has failed to expend the prescribed minimum expenditure on the 
M’s in the 2011 Year he establishes a prima facie case for forfeiture of the M’s. In 
the event Mr Pawson establishes a prima facie case for the forfeiture of the M’s, 
the evidentiary burden is passes to Northwestern to satisfy the Warden the failure 
to meet the prescribed minimum expenditure for the M’s in the 2011 Year is not of 
sufficient gravity to justify forfeiture of the M’s. (see: Commercial Properties Pty 
Ltd v Italo Nominees Pty Ltd (unreported, WASC, FC, 16 December 1988, SCL 
7427). 

The Issues 

9. The issues for determination emanate from factual matters pertaining to whether 
Northwestern has during the 2011 Year caused the prescribed minimum 
expenditure to be incurred and/or work to occur on mining or in connection with 
mining operations on the M’s and, if it has not, is the breach of sufficient gravity to 
justify a recommendation to the Hon. Minister for any one or all of the M’s to be 
forfeited. 
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The Evidence 

     Evidence for the Applicant 

Mr Pawson 

10. In summary, Mr Pawson gave evidence he has lived in Cue for about 23 years, has 
been prospecting for about 35 years and holds a number of mining tenements in 
Western Australia. He owns a house in Cue that faces in a northerly direction 
towards the M’s. From the upper floor balcony of his house, Mr Pawson said he 
can partially see M 20/466 and M 20/467. Both of these mining leases are familiar 
to Mr Pawson as he has had worked and dealt with them and the former holder, Mr 
George Cavan, in the past. Mr Pawson said he drives at least once a week along the 
Great Northern Highway (“the Highway”) and can partially observe M 20/439. Mr 
Pawson said he is also familiar with M 20/439 because he has done work on it in 
the past and he still has old mining equipment stored there.  

11. Mr Pawson said Northwestern is the owner of a Caterpillar 966C front-end loader 
(“the Loader”) that weighs just over 20 tonnes, has a 246 litre fuel tank and uses 
between 25 to 31 litres per hour of diesel fuel (“diesel”) depending on the 
workload. The bucket on the Loader has a width of 2.9 metres and a cubic capacity 
of 3.1 m³ making it capable of loading about 6 tonnes of material with each scoop. 
Mr Pawson said the Loader has the capacity to move about 120 tonnes of dirt per 
hour or 960 tonnes in an 8 hour day. 

12. For most of the 2011 Year, Mr Pawson said he observed from the Highway the 
Loader parked on M 20/466. Mr Pawson produced into evidence a photograph he 
had taken at 3.43 PM on 22 September 2011 of the Loader situated in its “usual 
position” a day he says it is claimed by Northwestern the Loader worked for some 
8 hours on M 20/439.  

13. Mr Pawson stated M 20/439 is relatively small, about 30 hectares and triangular in 
shape, very flat, sparsely covered with small shrubs and has old workings near the 
southern boundary. With the exception of about four weeks during the 2011 Year, 
Mr Pawson said he was resident in Cue. During the 2011 Year, Mr Pawson said he 
saw no employees working on the M’s, nor did he see any visible evidence of 
machinery movements across the surface of the M’s, marks from chaining for 
metal detecting or any recent diggings such that it is possible there was 5 days of 
metal detecting or 11 days use of heavy machinery for the movement of dirt 
conducted on M 20/439. 

14. Northwestern claimed in the Form 5 for M 20/439 for the 2011 Year the Loader 
spent 6 days pushing up dirt at a cost of $1,120.00 per day. Mr Pawson said he 
calculated the Loader was capable of pushing up 5,760 tonnes of dirt if it worked 
for 6 days at 8 hours per day as claimed in the Form 5. Mr Pawson said he did not 
observe piles of dirt that would make up the equivilant of 5,760 tonnes of dirt 
pushed up nor did he observe any signs of the movement of the amount of dirt as 
claimed on M 20/439 in the 2011 Year. 
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15. Northwestern also claimed in the Form 5 for M 20/439 in the 2011 Year that 5 
days were spent by the Loader filling in costeans at a rate of $1,040.00 per day. Mr 
Pawson said he calculated if the Loader worked an 8 hour day for 5 days it would 
move about 4800 tonnes or 800 m³ of dirt for a costean with dimensions that would 
equate to being about 2.9 metres wide by 1 metre deep and 275.86 metres long. Mr 
Pawson said he observed no signs of activity that would indicates work of that 
description was carried out upon M 20/439 during the 2011 Year. 

16. Mr Pawson also said he analysed diesel usage by the Loader calculated by litres 
and costs based on the time claimed in the Form 5 in the 2011Year on M 20/439. 
According to Mr Pawson to operate the Loader with minimum use of diesel of 25 
litres per hour working 8 hours per day for 11 days would equates to the use of 
approximately 2,200 litres of diesel. Mr Pawson said he noted that $415.00 was 
claimed in the Form 5 by Northwestern for diesel usage for the Loader which at 
$1.50 per litre, being the approximate cost of diesel in the area of cue in the 2011 
Year, amounts to the use of 276.67 litres. Mr Pawson said he equates that to actual 
usage time of the Loader on M 20/439 of about 11.07 hours. 

17. During the 2011 Year, Mr Pawson said he walked around M 20/439 on several 
occasions and noted there was some dirt pushed up but that had occurred several 
years before. He saw no evidence of any dirt having recently been pushed up or of 
any signs of recent metal detecting. However, Mr Pawson said he saw several 
metal detecting holes and areas where the surface had been scraped for metal 
detecting but, using his local knowledge and the weeds that had grown in those 
areas, the marks from scraping and detecting were a few years old.  

18. Further, Mr Pawson said he is familiar with the composition of the ground on M 
20/439 it being comprised of about 6 to 8 inches of softer dirt and thereafter it is 
made up of cap rock that will generally shred the tyres of the Loader. According to 
Mr Pawson, the Loader is not used for digging but for loading trucks, scraping or 
stockpiling of dirt or filling in holes. Mr Pawson said he did not see any activity or 
signs of that activity having been conducted in the 2011Year on M 20/439. 

19. Mr Pawson also said during the time he has worked in the mining industry in and 
around the Murchison area he has never known of anyone to be paid to metal 
detect on a mining lease.  

20. Mr Pawson said he is familiar with Mining Leases 20/466 and 20/467 and has kept 
a regular watch on them for the last 8 years. The Highway passes through both of 
those mining tenements. Both M 20/446 and M 20/467 are partially visible from 
the front upper verandah of the house of Mr Pawson with the south-west corner of 
M 20/467 only about 265 metres away.  

21. On several occasions between February and December 2011, Mr Pawson said he 
has walked around M 20/466 and M 20/467 to observe if any work had been 
carried out, to look at old shafts and workings of interest to him. Mr Pawson said 
he did not observe any evidence to suggest work had been carried out of those 
mining tenements by observing and recent metal detecting through small holes that 
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may have been dug and then filled in, holes left unfilled or chain marks having 
been dragged that indicate a systematic search during metal detecting. However, 
Mr Pawson said he observed several metal detecting holes in areas where the 
surface had been scraped but based on his local knowledge of the weeds that had 
grown in the areas he formed the conclusion the scrapings and metal detecting had 
occurred several years before. Accordingly, Mr Pawson said he believed no metal 
detecting had been conducted on M 20/466 and M 20/467 during the 2011 Year. 
Some rehabilitation work was observed by Mr Pawson to have been conducted 
upon M 20/466 and M 20/467 in about December 2012. 

22. Further, Mr Pawson said most of the ground contained within M 20/466 and M 
20/467 had been pushed up or excavated over the years up to about 2000. He 
described most of the smaller surface material had been carted away by a Mr 
Telfer and his son who put the material through a dry blower leaving behind larger 
lumps and rocks that made the ground very uneven and difficult to metal detect. 

23. Mr Pawson calculated the diesel usage by the Loader based on the time claimed in 
the Form 5 the Loader had been used upon M 20/466 and M 20/467. Based on 
similar calculations to M 20/439, Mr Pawson concluded on M 20/466 for 6 days of 
scraping, pushing up dirt and filling in costeans the Loader would move 
approximately 5,760 tonnes of dirt. On M 20/467 for 5 days of scraping or pushing 
up dirt the Loader would move approximately 4,800 tonnes of dirt. Mr Pawson 
noted a total $1,974.00 was claimed to have been expended on unleaded fuel, tyres, 
grease and diesel on both M 20/466 and M 20/467 in the 2011 Year. Mr Pawson 
calculated diesel consumed by the Loader based on 11 days use at the minimum 
hourly consumption rate of 25 litres per hour would result in about 982.66 litres of 
diesel being used by the Loader at a cost of $1.50 per litre. Therefore, Mr Pawson 
calculated the Loader was used on M 20/466 and M 20/467 for about 39.3 hours or 
4.9 days in the 2011 Year. 

Mr Campbell 

24. Ernest Edward Campbell (“Mr Campbell”) gave evidence he has lived in Cue for 
about 23 years, has prospected for all of those years and has a mining lease located 
at Snake Gully about 63 km north of Cue. Between the years 2007 to 2011, Mr 
Campbell said he generally 5 days per week travelled along the Highway from Cue 
to Snake Gully and back for the whole of each year. Those trips took Mr Campbell 
through M 20/439, M 20/466 and M 20/467 leaving his home in Cue about 7 AM, 
sometimes later if he needed parts, and returning home generally between 4:30 PM 
to 6:30 PM or earlier if the event there was a breakdown of his machinery.  

25. Mr Campbell said during the whole of 2011 he did not see anyone working on any 
of the M’s or any sign of any dirt having recently been moved on them although he 
conceded from the Highway he could not see all the ground that comprises the 
M’s. 

26. Mr Campbell also said he has carried out work on the ground that comprises the 
M’s and that the ground is very hard. He owns a smaller version of the Loader and 
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uses a ripping blade to break the ground up before he works it. He was of the 
opinion to dig the ground on the M’s with a machine such as the Loader would 
cause damage to it.  

Evidence for the Respondent 

Ms Cavan 
  

27. In summary, Ms Cavan gave evidence in early 2011 she was approached by Mr 
Owen Chris Hauge (“Mr Hauge”) to carry out some ongoing work on the M’s 
following the death of Mrs Simpson. On 1 February 2011, Ms Cavan and 
Northwestern entered into an agreement (“the Agreement”) with Mr Hauge and his 
wife, Rose Hauge, (“Mrs Hauge”) to mine the M’s for gold by metal detecting and 
the use of the Loader belonging to Northwestern. 

28. According to Ms Cavan, as part of the terms of the Agreement with Mr and Mrs 
Hauge apart from mining the M’s for gold they would rehabilitate any ground 
disturbed and were responsible at their cost the fuelling, maintenance and repairs 
of the “excavator”. Mr and Mrs Hauge were required by the Agreement to report to 
Ms Cavan and Northwestern details of all gold recovered from the M’s for which 
Mr & Mrs Hauge would receive half. 

29. As a consequence of entering into the Agreement on 1 February 2011, Ms Cavan 
said every month in the 2011 Year she drove from her home in Geraldton to Cue to 
the M’s and gave Mr Hauge cash money for fuel so he could conduct works that 
were needed. Further, Ms Cavan said she had meetings with the Cue Shire 
including the Shire Clerk and the then Commissioner, Mr Omodei, during which 
she discussed Northwestern’s plans for the M’s and to ascertain the requirements 
of the Shire. 

30. As a result of her monthly meetings with Mr Hauge, Ms Cavan said plans were 
formulated with Mr Hauge fin which he would fill in old costeans, cut new 
costeans, fill in scrapings and she went go metal detecting on the M’s. Further, Ms 
Cavan said she and her children were given cans of spray paint so they could check 
the boundaries and mark by painting the tenement numbers at on each corner 
points of the M’s. 

31. The monthly attendances at the M’s were, according to Ms Cavan, useful as she 
was able to see what was happening on the M’s. Ms Cavan said she was happy 
with the work being done on the M’s by Mr & Mrs Hauge.  

32. During each of their trips to the M’s, Ms Cavan did not see Mr Pawson. Ms Cavan 
said she is aware of where Mr Pawson lives and was of the opinion the view from 
the upper front verandah of Mr Pawson's home to M 20/466 and M 20/467 is 
partially obstructed by tailings stacked up to 8 metres high. Further, Ms Cavan said 
no person or the Loader can be seen when working in a costean on M 20/466 or M 
20/467 either from the Highway or from the home of Mr Pawson.  
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33. Ms Cavan produced into evidence various supporting documentation for the 
expenditure claimed against the M’s. In explanation, Ms Cavan said she claimed 
internet expenses, office stationery including files, paper, jump sticks, pens & 
pencils, highlight pens, postage and telephone rental as they are used in one way or 
another for the M’s. That expenditure was totalled and divided equally between the 
M’s. Further, Ms Cavan said she claimed car maintenance including a 60,000 km 
service, a cooling system flush, a brake system flush, replacement tyres and car 
insurance as expenditure against the M’s as she was required to travel from 
Geraldton to Cue on a monthly basis to give Mr Hauge money for the diesel and 
observe the work he had carried out on the M’s. To that end accommodation for a 
stay at a hotel in Cue was claimed as expenditure on the M’s as was food eaten 
along the way from Geraldton. Accommodation at a caravan park at Woodman’s 
Point near Fremantle was claimed as expenditure on the M’s by Ms Cavan 
although she was unable to wholly explain the purpose for which she had attended 
Perth but suggested it may have been to attend upon a lawyer. Administration 
charges at an hourly rate of $40 per hour for 30 hours were also claimed by Ms 
Cavan for work she said she did in communicating with the Department of Mines 
and Petroleum regarding mining proposals for the M’s. 

34. Ms Cavan was cross-examined at length. On 1 February 2011, Ms Cavan agreed 
she had not been granted probate over the estate of Mrs Simpson and was not a 
shareholder or director of Northwestern when the Agreement was entered into with 
Mr & Mrs Hauge. According to Ms Cavan, she did what she had to do and had the 
Agreement drawn up by lawyers that she then signed on 1 February 2011 and 
forwarded to Mr & Mrs Hauge. On 26 May 2011, Ms Cavan said she became the 
sole director and shareholder of Northwestern. Ms Cavan denied the Agreement 
was signed significantly later than 1 February 2011. However, Ms Cavan 
acknowledged she was responsible for inserting the date of 1 February 2011 on the 
Agreement. 

35. Ms Cavan agreed no receipts were obtained from Mr Hauge when she handed over 
cash to him for payment of diesel. Further, despite the terms of the Agreement no 
monthly reports were received from Mr Hauge rather Ms Cavan said she received 
oral reports. Ms Cavan also said she was happy with the work she saw being 
conducted on the M’s by Mr & Mrs Hauge. It was conceded by Ms Cavan she has 
never seen Mr Hauge operating the Loader on the M’s. Ms Cavan said she was told 
by Mr Hauge only about 2 grams of gold has been recovered from the M’s. 

36. Ms Cavan said she received a number of invoices from Mr & Mrs Hauge for the 
work conducted by them on the M’s (“the Invoices”). The Invoices were sent to 
Ms Cavan upon her request in 3 separate envelopes being one for each of the M’s.  

37. A number of photographs were produced into evidence by Ms Cavan. She said 
they showed essentially before and after photographs of work completed by Mr 
Hauge. No photographs were produced of either Mr Hauge working on the M’s or 
operating the Loader on the M’s. Some of the photographs are caption as having 
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been taken by Mrs Simpson in 2010 and purport to be of work carried out by 
others in 2010. Other photographs were shown to Ms Cavan that were taken by Mr 
Pawson of the M’s. Ms Cavan said none of those photographs look like the M’s 
but they could have been taken when Mr Pawson said they were taken in 2011. 

Mr Hauge 

38. Mr Hauge lives in Cue, is a prospector and underground mining supervisor, has 
known Ms Cavan’s parents since 1989 and is familiar with the M’s. 

39. Mr Hauge said in the 2011 Year he had discussions with Ms Cavan to conduct 
work on the M’s. As a consequence he and his wife entered into the Agreement 
with Northwestern and Ms Cavan to carry out work on the M’s. Mr Hauge said he 
signed the Agreement at his house in Cue but does not recall the date. His 
understanding of the Agreement was that he was not responsible for the cost of 
diesel used by the Loader (although it is described in the Agreement as an 
excavator) but was responsible for conducting the fuelling and maintenance of the 
Loader. Mr Hauge said he paid for about 400 litres of diesel for the Loader at a 
cost of approximately $1.50 per litre. That money was reimbursed to him by Ms 
Cavan during her trips to the M’s. 

40. As a consequence of the Agreement, Mr Hauge said he conducted work upon the 
M’s starting in about August or September 2011 and thereafter issued the Invoices 
to Northwestern for the work carried out. Mr Hauge said the Invoices were 
completed each day and all came from 1 invoice book. Further, Mr Hauge said the 
Invoices were posted in “one go” to Ms Cavan before a Warden’s Court hearing 
involving Northwestern in a Cue in October 2012 following which Mr Hauge said 
he threw away the original invoice book the Invoices came out of because he 
considered the court case was over. According to Mr Hauge he completed each of 
the Invoices in his own hand writing on the day the work was conducted although 
they were not sent to Ms Cavan until her request. 

41. Mr Hauge said he drove the Loader on the M’s and was aware it had a fuel tank 
with capacity between 180 to 200 litres which he kept about 30 to 50% full of 
diesel. Mr Hauge agreed the Invoices issued by him to Northwestern indicated he 
purchased diesel totalling $315.00 for use on M 20/439 and fuel totalling $580.00 
for use on M 20/466 and M 20/467. Mr Hauge said he did not obtain receipts for 
the purchase of diesel some of which was purchased as far afield as Wiluna. Mr 
Hauge said he was unaware of how many litres of diesel per hour the Loader used. 
However, he confirmed the Loader was good for digging soft dirt. Accordingly, Mr 
Hauge said he was able to extend some costeans that had previously been dug by 
other contractors where the ground was soft and worked other softer areas of the 
M’s on M 20/466 and M 20/467 where the ground had been turned over before, 
particularly on the eastern side of the Highway. Mr Hauge said the Loader cannot 
be used to dig or excavate rocks. To that extent he made enquiries of Mr Campbell 
to see if he could utilise an excavator owned by him. 
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42. Mr Hauge was asked to explain the inconsistencies between the amount of diesel 
purchased and the number of hours claimed in the Invoices the Loader was 
operating. Mr Hauge said the Loader was used to expose dirt which was then 
spread on the ground where it was the subject of metal detecting by Mr & Mrs 
Hauge. Mr Hauge explained the Loader did not necessarily operate for the total 
hours claimed in the Invoices but the time claimed coincided with the amount of 
time both he and Mrs Hauge spent on the respective M’s. For example invoice 
number 3 indicates on 27 August 2011 the Loader spent a total of 8 hours pushing 
up and digging a costean on M 20/466 & M 20/467. This was followed by 2 hours 
of metal detecting. Mr Hauge said he would work the Loader for 10 minutes and 
then get off the Loader to metal detect. In total Mr Hauge said Mrs Hauge and he 
spent 10 hours on the ground but only 2 hours metal detecting (I note Mr Hauge 
did not identify which of M 20/466 or M 20/467 he referred to).  

43. The means of operation of the Loader for the purposes of metal detecting were 
described by Mr Hauge as being variable but generally either stripping off the top 
3 to 4 inches of the surface or digging out dirt from within a costean and dumping 
it down on the ground over a distance sufficient to pass a metal detector over the 
top. Again, Mr Hauge said he would regularly climb up and down off the Loader to 
assist Mrs Hauge in metal detecting. The time that Mr and Mrs Hauge spent on the 
M’s was described by Mr Hauge as between 8 to 10 hours per day including breaks 
for lunch and to go home to use the toilet. Starting time each day was between 5:30 
AM to 6 AM and generally leaving to go home at about 4:30 PM in the afternoon. 
Mr Hauge said he does not clock on or off when using the Loader.  

44. The Invoices reveal the Loader was “trammed” between M 20/466 and M 20/439 
and return each day it was used on M 20/439 Mr Hauge confirmed evidence from 
Ms Cavan the Loader was kept on M 20/466 in the open to attempt to minimise 
any vandalism and theft of diesel. According to Mr Hauge it took 1 hour each way 
to “tram” the Loader from M 20/466 to M 20/439 a distance of about 1500 metres. 

45. Mr Hauge said his charge out rate was $130.00 per hour to operate the Loader 
which he considered cheap being about 40% of the commercial rate for any work 
done on with a loader in the Murchison area. During the time Mr and Mrs Hauge 
worked the M’s Mr Hauge said they recovered only about 4 nuggets of gold 
totalling about 4 grams, a return he described as “poor”. 

Findings of Facts 

Conduct of Applications by Mr Pawson 

46. Northwestern submits Mr Pawson does not contend no expenditure was incurred or 
no Form 5’s were lodged for the M’s. Rather, Northwestern submits the 
Applications are based solely on the premise Mr Pawson does not agree with the 
arithmetic and details contained in the Form 5’s. Further, Northwestern submits Mr 
Pawson has not set out to satisfy the obligation imposed upon him to establish non-
compliance with prescribed minimum expenditure on the M’s but has run his case 
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based on Northwestern being required to establish compliance with the prescribed 
minimum expenditure followed by Mr Pawson seeking to discredit that evidence.  

47. I do not accept these submissions by Northwestern. There are many ways in which 
an applicant for forfeiture may satisfy the obligation to establish non-compliance 
with prescribed minimum expenditure by the holder of a mining tenement. One of 
those ways the applicant for forfeiture may prove its case is to observe the mining 
tenement for any mining activity conducted upon the ground during the 
expenditure year and compare and contrast what was observed against the nature 
and activity and expenditure said by the holder to have been conducted upon the 
mining tenement in the Form 5. If the applicant for forfeiture is of the opinion the 
work and expenditure reported in the Form 5 by the holder of the mining tenement 
appears not to have been conducted on the mining tenement an application for 
forfeiture may be lodged on that basis. 

48. That is precisely what Mr Pawson has done in this case. Mr Pawson challenges the 
work and expenditure alleged by Northwestern to have been carried out upon the 
M’s in the Form 5’s because he alleges he was unable to observe evidence of the 
reported activity upon the M’s in the 2011 Year. Further, Mr Pawson challenges 
the credibility and accuracy of the oral and documentary evidence produced by 
Northwestern with the intention of supporting his case he did not observe any signs 
of the work and expenditure on the M’s in the 2011 Year as claimed by 
Northwestern.  

49. I find no criticism can be made of the manner in which Mr Pawson conducted the 
Applications.  

The Validity of the Agreement 

50. Mr Pawson submits the Agreement may be invalid because at the time of its 
alleged execution, 1 February 2011, the sole director and shareholder of 
Northwestern, Mrs Simpson, was deceased and a new sole director and shareholder 
had not been appointed. The issue raised by Mr Pawson is whether Ms Cavan was 
able to bind Northwestern to the terms of the Agreement when she allegedly 
executed the Agreement on 1 February 2011. The relevance of the validity of the 
Agreement may affect the question of whether the expenditure Northwestern 
allegedly incurred by Mr & Mrs Hauge in the 2011 Year is allowable expenditure 
pursuant to the provisions of s. 118A of the Act. 

51. There is no dispute Mrs Simpson passed away on 19 November 2010. There is no 
dispute Ms Cavan was granted probate of the estate of Mrs Simpson on 25 May 
2011. There is no dispute that on or about 26 May 2011, Ms Cavan became the 
sole director and shareholder of Northwestern. 

52. Section 201F (2) of the Corporations Act 2001 (Cth) provides that upon the death 
of a sole director and shareholder of a company a personal representative or trustee 
appointed to administer the estate or property may appoint a new director. Clearly 
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that is what occurred on or about 26 May 2011 when Ms Cavan was appointed the 
sole director of Northwestern. 

53. Although no evidence was lead on this point it would seem Ms Cavan was the 
named executor of the estate of Mrs Simpson. Ms Cavan gave evidence she had 
solicitors draw up the Agreement “as it needed to be done” and she duly entered 
into the Agreement on behalf of Northwestern as she had been approached by Mr 
Hauge to mine the M’s.  

54. The unauthorised acts of an agent of a company can be, within a reasonable time, 
ratified by the company. The effect of the ratification is to bind the company to the 
terms of an unauthorised act done by its agent (see: FCT v Sara Lee Household & 
Body Care (Aust) Pty Ltd (2000) 201 CLR 520, and, Bolton Partners v Lambert 
(1889) 41 Ch D 295). The evidence of Ms Cavan infers she ratified the Agreement 
she entered into as an unauthorised agent of Northwestern after she was appointed 
sole director and share holder of Northwestern on or about 26 May 2011. 

55. There is no evidence that is capable of precisely determining the date upon which 
the Agreement was entered into between Northwestern, Mr & Mrs Hauge and Ms 
Cavan. I do not accept as either reliable or credible the evidence of Ms Cavan the 
Agreement was entered into on 1 February 2011.  

56. Mr Hauge said he entered into the Agreement sometime in 2011. Ms Cavan said 
the Agreement was drawn up by her lawyer and she had it signed by Mr & Mrs 
Hauge following which she endorsed upon the Agreement the date of 1 February 
2011. In her Statement of Evidence, Ms Cavan stated from 1 February 2011 she 
drove each month from Geraldton to Cue to visit the M’s and to give cash money 
to Mr Hauge for fuel. With respect I do not accept that one of the purposes that Ms 
Cavan alleges she drove to Cue was to give fuel money to Mr Hauge as no fuel 
was used by Mr Hauge on the M’s according to the Invoices relied upon in the 
Applications until July 2011. I find the terms of the Agreement when read as a 
whole do not oblige Ms Cavan or Northwestern to pay any money for fuel or 
otherwise to Mr & Mrs Hauge.   

57. I do not accept the Agreement was entered into between Northwestern, Mr & Mrs 
Hauge and Ms Cavan on 1 February 2011. Rather I find the Agreement was 
entered into between Northwestern, Mr & Mrs Hauge and Ms Cavan sometime 
after 26 May 2011 when Ms Cavan was appointed the sole director and share 
holder of Northwestern and shortly before Mr & Mrs Hauge commenced to carry 
out the work they allege in the Invoices commencing on 17 July 2011. 

58. I accept that Ms Cavan may well have commenced to travel to Cue on a monthly 
basis from February to June 2011 but I find it was not for the purposes she states 
being to hand money for fuel to Mr Hauge or to check on any work Mr & Mrs 
Hauge may have carried out on the M’s under the terms of the Agreement. 
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59. I find from about July 2011, the Agreement between Northwestern, Mr & Mrs 
Hauge and Ms Cavan had been entered into, had commenced to operate and its 
terms were valid for the purposes of these proceedings.  

The Invoices  

60. The evidence of both Mr Campbell and Mr Pawson is they travelled almost daily 
and weekly, respectively, through the M’s and saw no signs of activity such as 
metal detecting supported by the removal of dirt from costeans and the surface of 
the M’s or filling in of costeans having been conducted or had been conducted on 
the M’s during the 2011 Year. Further, the evidence of Mr Pawson he did not 
observe from the front upper verandah of his house in Cue any activities of the 
type claimed in the Form 5’s and in the evidence of Ms Cavan and Mr Hauge on M 
20/466 & M 20/467. 

61. Mr Pawson also gave evidence he walked around all of the M’s at various times 
during the 2011 Year and did not observe any signs of activity associated with 
metal detecting supported by the use of the Loader as claimed in the Form 5’s 
either being conducted or having been conducted. Those observations were 
supported by photographs taken at various times in the 2011 Year. One of the 
photographs taken by Mr Pawson showed the Loader parked on M 20/466 at 3.43 
PM on 22 September 2011 when the Invoices claimed it to be working. Mr Pawson 
also supports the Applications by various mathematical calculations of diesel 
consumptions by the Loader that none of the work or expenditure claimed by either 
Northwestern in the Form 5’s or Mr Hauge in the Invoices had been carried out on 
the M’s in the 2011 Year.  

62. The evidence of both Ms Cavan and Mr Hauge is pursuant to the terms of the 
Agreement expenditure was incurred “in mining on or in connection with mining” 
upon the M’s was conducted in the 2011 Year by Mr & Mrs Hauge during the days 
and time and in the manner contained within the Invoices and as reported in the 
Form 5’s. Other expenditure was said by Ms Cavan to have been incurred “in 
mining on or in connection with mining” on the M’s as evidenced by the various 
receipts produced. Further, a number of photographs and other documents were 
produced to demonstrate the activity said to have been conducted on the M’s in the 
2011 Year. 

63. I find the evidence of Ms Cavan and Mr Hauge in these proceedings to be 
contradictory, inaccurate, unbelievable and lacking in credibility. In contrast, I 
accept the evidence of Mr Pawson and Mr Campbell as being logical, truthful, 
credible and believable. 

64. The most glaring contradictory evidence lead by Northwestern is that of the 
number of hours the Loader was said to have worked within the Invoices compared 
to the oral evidence of Mr Hauge. Mr Hauge said the Loader did not work on the 
M’s for the entire period of time claimed in the Invoices or the Form 5’s for the 
2011 Year. Rather, Mr Hauge said the Loader was used for short periods of time in 
each day to fill in exposed costeans or to dig dirt from costeans or heaped piles of 
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dirt. The dirt was then spread by the Loader across the surface of the ground to be 
metal detected by Mr & Mrs Hauge. The evidence of Mr Hauge was he included in 
the Invoices time for travelling home to use the toilet and lunch breaks. 

65. No records, receipts or invoices were issues or kept by Mr Hauge to support the 
exact number of hours the Loader was operational, the amount of diesel and grease 
purchased or consumed by the Loader. According to my calculations, the Loader 
was recorded in the Invoices to have been used on M 24/466 and M 20/467 for 
approximately 78 hours and on M 20/439 for approximately 60 hours during the 
2011 Year for activities such as pushing up dirt, digging or filling in costeans. 

66. Both the Invoices and the evidence of Mr Hauge allege the amount of diesel 
purchased by Mr Hauge for use in the Loader on the M’s in the 2011 Year was 
$315.00 for M 20/439 and $580.00 between M 20/466 & M 20/467. No receipts or 
invoices to support either the purchase of the diesel and the greases or the 
reimbursement by Northwestern or Ms Cavan were produced by Mr Hauge, 
Northwestern or Ms Cavan. Northwestern did not dispute the amount of the diesel 
noted in the invoices as having been purchased by Mr Hauge for use in the Loader. 
The approximate cost of the diesel in the 2011 Year of $1.50 per litre as 
maintained by Mr Pawson was also not disputed by Northwestern.  

67. The basis of the arithmetic calculations of diesel consumption and hours of use of 
the Loader by Mr Pawson were not disputed by Northwestern, Ms Cavan or Mr 
Hague. The conclusions reached by Mr Pawson applying his arithmetic 
calculations were not inconsistent with the evidence of Mr Hauge that the Loader 
was not used for the whole of the time claimed in the Invoices rather it was used 
for short periods of time in between metal detecting. Accordingly, if I accept the 
evidence of Mr Pawson and Mr Hauge of the basis upon which diesel was used and 
the Loader was used it is alleged the Loader was used on M 20/439 for about 8.4 
hours and on M 20/466 & M 20/467 for about 15.4 hours. That use is significantly 
less than the hours of use of the Loader claimed in the Form 5’s for the M’s in the 
2011 Year. 

68. I find the evidence of both Mr Pawson and Mr Campbell as to their observations of 
the M’s in the 2011 Year, the calculations of fuel consumption by the Loader and 
the rate and capacity of the Loader to move dirt is entirely believable, credible 
when contrasted against that of Ms Cavan and Mr Hauge and the content of the 
Invoices and the Form 5’s for the M’s in the Expenditure Year.  

69. I do not propose to repeat the arithmetic calculations made by Mr Pawson in 
respect to fuel consumption by the Loader and its capacity to move dirt and note its 
basis and accuracy was not challenged by Northwestern. I accept the evidence of 
Mr Pawson in this regard as coming from a man with considerable experience in 
mining and the use of machinery. I also accept the calculation of fuel consumption 
and capacity of the Loader to move dirt as being rational, accurate and credible. 
The evidence of Mr Hauge of the cost of diesel fuel he purchased for the Loader 
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and reimbursed by Northwestern is not inconsistent with the calculations and the 
conclusions reached by Mr Pawson.  

70. It is not possible to accept the evidence of Mr Hauge as being truthful or credible 
when he, as the author of the Invoices, states the entries are not correct and are 
clearly inaccurate. Further, the evidence of both Mr Hauge and Ms Cavan that the 
photographs produced depict work conducted on the M’s during the 2011 Year is 
impossible to accept as being credible or truthful when dates the photographs were 
said to have been taken cannot be established, receipts of diesel purchases cannot 
be produced and the original Invoice book destroyed.  

71. The photographs produced by Northwestern through Ms Cavan do not satisfy me 
they were taken when they were said to have been or they necessarily depict what 
they are said to depict. Some of the photographs are said to have been taken by the 
late Mrs Simpson with no explanation by Ms Cavan as to what date and for what 
purpose they were taken.  

72. Both Mr Pawson and Mr Campbell gave evidence that during their regular trips 
along the Highway they passed through the M’s, and in the case of Mr Pawson, 
from his observations from his house and walking over or near the M’s, they did 
not observe any signs of work having been conducted on the ground comprising 
the M’s that was consistent with that claimed in the Form 5’s in the 2011 Year. Mr 
Pawson said he was only absent from his home in Cue for a total of about 4 weeks 
during the 2011 Year. He said he kept a regular look out at the M’s for signs of 
activity but did not observe any such work consistent with that work claimed in the 
Form 5’s to have been conducted on the M’s in the 2011 Year.  

73. Mr Pawson lives about 2 kilometres from M 20/439, the furthest of the M’s, and 
can observe M 20/466 and M 20/467 at least partially from the upper floor 
verandah of his house in Cue. He lives less than 500 metres from the nearest 
boundary of the M’s. Mr Pawson said he saw no work being conducted on the M’s 
from his house consistent with that claimed in the Form 5’s during the 2011 Year. 

74. I note Mr Pawson gave evidence he has had an interest in the M’s for many years. 
Despite that I do not accept his evidence is tainted by his desire to obtain these M’s 
as a result of the Applications. He produced rational, credible and truthful evidence 
of his observations. I accept the evidence of Mr Pawson in these proceedings as 
being exactly that rational, credible and truthful. 

75. I do not accept the evidence of Mr Hauge and Ms Cavan the work said to have 
been conducted on the M’s during the 2011Year has been carried out or the 
expenditure claimed to have been expended “in mining on or in connection with 
mining” on the M’s by Mr & Mrs Hauge in fact occurred in the 2011 Year. I reject 
the evidence of Mr Hauge and Ms Cavan in this regard as being unreliable, not 
credible and unbelievable. The observations and photographic evidence by Mr 
Pawson & Mr Campbell is no work has been conducted on the M’s in the 2011 
Year and I accept that evidence.  
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76. In light of my finding of the veracity of his evidence, I reject the evidence of Mr 
Hauge the amount of $130.00 per hour is the rate paid to a loader driver in the 
district of the M’s. If the rate of $130.00 per hour claimed by Mr Hauge is 
inclusive of the hire of the Loader it is not expenditure that is allowable as being 
“ in mining on or in connection with mining” as it is in effect a fee or partial fee for 
the hire of the Loader owned by Northwestern. Expenditure claimed in those 
circumstances has been rejected in the past. (see: Roberts v Richmond (Perth 
Warden’s Court, 10 March 1997, noted 16 AMPLJ 120). 

77. Further, where the provisions of s. 118A of the Act and r. 31 of the Regulations 
applies it has been held the rate that would apply to a claim for metal detecting by 
the holder of a mining tenement in the circumstances applicable to the terms of the 
Agreement in this case is calculated at a rate equivalent to rate under the provisions 
of the Minimum Conditions of Employment Act (1983) WA being from 1 July 2011 
in the 2011 Year $15.98 per hour for full time employees, $19.18 per hour for 
casual employees or a weekly rate of $607.10 per week for full time employees. 
(see: Flint v Brosnan [2002] WAMW 20 & 21) 

Expenditure by Ms Cavan 

78. The expenditure claimed by Ms Cavan on behalf of Northwestern for 
Administration & Overheads includes receipts for items incurred by Ms Cavan 
such as monthly internet fees at her home in Geraldton, telephone expenses for her 
home in Geraldton, vehicle registration, repairs and servicing, fuel for vehicles to 
travel to and from Cue, accommodation, some meals during travel to the M’s, 
postage, post box fees, inks, various stationery items and a claim for 30 hours of 
time at $40.00 per hour for organising a drilling programme and attending 
meetings with the Shire of Cue. 

79. Not all expenditure attributable to being the holder of a mining tenement is 
claimable as expenditure ‘in mining on or in connection with mining.’ The test for 
determining what amounts to expenditure ‘in mining on or in connection with 
mining’ was considered in Re His Honour Warden Calder SM: Ex pate Lee 
[2007] WASCA 161 (“Lee Decision”) by Her Honour Justice McLure at page 15 
para [41] - [43]. Further, the Supreme Court and many wardens have determined 
many cases on what is and is not expenditure ‘in mining on or in connection with 
mining.’ For ease of reference many of those decisions are summarised in “Mining 
Law in Western Australia” 4th Ed by Michael Hunt at pages 181 to 187. 

80. The expenditure and reporting provisions relevant to a mining tenement under the 
Act and Regulations do not refer to the requirement to report all expenditure rather 
requires the reporting in the Form 5’s of expenditure ‘in mining on or in 
connection with mining’ on the relevant mining tenement. The auditing of Form 
5’s contained in s. 115B of the Act refers to expenditure ‘in mining on or in 
connection with mining’ on a mining tenement. 

81. Expenditure reported in audited annual reports of companies, produced for the 
purposes of ASX reporting obligations or produced for meeting taxation 
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obligations will almost certainly contain expenditure that has been held by the 
Supreme Court, by warden’s or is prescribed by r. 96C of the Regulations not to be 
‘ in mining on or in connection with mining’ on a mining tenement. 

82. Accordingly, applying the test in the Lee Decision to the circumstances of this case 
to each of the items of expenditure claimed by Northwestern under the head of 
Administration & Overheads the following conclusions are reached: 

a) Monthly Internet Fees: is not wholly expenditure ‘in mining on or in 
connection with mining’ on the M’s because it is used predominately for 
home use and does not relate to the land the subject of the M’s when each 
of the other tests are applied; 

b) Telephone Expenses:  is not wholly expenditure ‘in mining on or in 
connection with mining’ on the M’s because it is used predominately for 
home use and does not relate to the land the subject of the M’s when each 
of the other tests are applied; 

c) Vehicle registration, repairs and servicing: is not reasonable and does not 
amount to expenditure ‘in mining on or in connection with mining’ on the 
M’s because it was used predominately for personal use and does not 
demonstrate it was necessary to assist, investigate, assess or facilitate 
mining on the M’s; 

d)  Accommodation: is not expenditure ‘in mining on or in connection with 
mining’ on the M’s because it was solely for the purpose of visiting the 
M’s and does not relate to the land the subject of the M’s when each of 
the other tests are applied and was not necessary for the advancement of 
mining on the M’s (see: Nunn v Carnicellie (unreported, Southern Cross 
Warden’s Court, 29 November 1990, noted 10 AMPLA Bull 63 &  Flint 
v Brosnan [2002] WAMW 20 & 21); 

e) Some meals during travel to the M’s: is not expenditure ‘in mining on or 
in connection with mining’ on the M’s because it does not relate to the 
land the subject of the M’s when each of the other tests are applied and 
was not necessary for the advancement of mining on the M’s. The food 
claimed is, in any event, part of normal living expenses and does not 
relate to mining. (see: Nunn v Carnicellie (unreported, Southern Cross 
Warden’s Court, 29 November 1990, noted 10 AMPLA Bull 63 &  Flint 
v Brosnan [2002] WAMW 20 & 21); 

f) Fuel for vehicles to travel to and from Cue including tyres: is 
unreasonable and is not expenditure ‘in mining on or in connection with 
mining’ on the M’s because the travel was to visit and not to work the 
M’s, does not relate to the land the subject of the M’s when each of the 
other tests are applied and was not necessary for the advancement of 
mining on the M’s. (see: Nunn v Carnicellie (unreported, Southern 
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Cross Warden’s Court, 29 November 1990, noted 10 AMPLA Bull 63 
amongst other);  

g) Various stationery items including ink and post box fees: the amount 
claimed in the circumstances is not reasonable as it is not wholly amount 
to expenditure ‘in mining on or in connection with mining’ on the M’s 
because it does not relate to the land the subject of the M’s when each of 
the other tests are applied and was not wholly necessary for the 
advancement of mining on the M’s; 

h) Fees for organising a drilling programme and attending meetings with the 
Shire of Cue: is not accepted the time said to have been expended was in 
fact expended given findings of credibility of Ms Cavan, in any event in 
the absence of the finding of fact, the amount claimed in the 
circumstances is not reasonable as the meeting with the Shire of Cue and 
does not amount to expenditure ‘in mining on or in connection with 
mining’ on the M’s; 

i) Rent and Shire Rates: is allowable expenditure pursuant to r. 96C(2a) of 
the Regulations; 

j) Machinery Repairs (Loader):  is not expenditure given the finding of fact 
and the findings of credibility against the evidence of Mr Hauge; 

k) Diesel, Tyres for Loader and grease: is not allowable expenditure as it is 
not accepted the expenditure was in fact expended given the findings of 
credibility of Ms Cavan and Mr Hauge; 

83. In all the circumstances of these proceedings, the amount of $200.00 for 
Administration and Overheads is reasonable and reflective of required expenditure 
on administration and overheads upon a mining tenement where no expenditure 
was incurred. 

84. Accordingly, given the findings of fact in these proceedings I find the expenditure 
expended on the M’s in the 2011 Year is as follows: 

a. M 20/439 

i. Metal Detecting         $    Nil 

ii. Push up dirt                $    Nil 

iii.  Fill in Costean           $    Nil 

iv. Fuels, oils                          $    Nil 

v. Rent                   $   450.00 

vi. Rates                   $   647.02 

vii. Administration/Overheads               $         200.00 

Total $     1,297.02
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b. M 20/466 

i. Metal Detecting             $       Nil 

ii. Machinery Repairs        $       Nil 

iii.Loader, Scraper & Filling In                           $        Nil 

iv. Diesel, Unleaded fuel, tyres & grease                $        Nil          

v. Rent                  $    150.00 

vi. Rates                  $    355.00 

vii. Administration/Overheads              $           200.00 

Total                  $           705.00 

c. M 20/467 

i. Metal Detecting         $     Nil 

ii. Machinery Repair         $     Nil 

iii.  Loader Scraping         $     Nil 

iv. Diesel, Unleaded Fuel, Tyres, Grease                $     Nil 

v. Rent                   $            90.00 

vi. Rates                   $          355.00 

vii. Administration/Overheads               $          200.00 

Total                                      $       745.00
  

85. For those reason, I find Northwestern has failed to expend the prescribed minimum 
expenditure for the M’s in the 2011 Year. I find the expenditure by Northwestern 
on the M’s in the 2011 Year amounts to the following: 
Tenement Number 2011 Minimum 

Expenditure 
2011 Actual Expenditure 2011 Shortfall in 

Expenditure 

M 20/439 $6,667.00 $1,297.02 $5,369.98 

M 20/466 $3,333.00 $   705.00 $2,628.00 

M 20/467 $3,333.00 $   645.00 $2,688.00 

 

Is the failure by Northwestern to Meet the Minimum Expenditure of 
Sufficient Gravity to Warrant Forfeiture? 

86. In making the finding that Northwestern has failed to expend the prescribed 
minimum expenditure on each of the M’s in the 2011 Year the onus now passes to 
Northwestern to satisfy me the failure to comply with the prescribed minimum 
expenditure for the M’s is not of sufficient gravity to warrant a recommendation to 
the Hon. Minister for the forfeiture of the M’s.  
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87. Northwestern submits it has not failed to comply with the prescribed minimum 
expenditure for each of the M’s in the 2011 Year. However, in the alternate, it 
submits if it is found there has been a failure to comply with the prescribed 
minimum expenditure for the 2011 Year on the M’s the warden has the discretion 
to impose a penalty in lieu of a recommendation for forfeiture. Northwestern 
submits that is the preferred option or for the warden to do nothing.  

88. In respect to M 20/439, this is the second year in which Northwestern has failed to 
comply with the prescribed minimum expenditure. In the 2010 Year, it was found 
that Northwestern had failed to comply with the prescribed minimum expenditure 
for M 20/439 and a penalty of $2,000.00 was imposed. Northwestern has in the 
past complied with the prescribed minimum expenditure but of recent time it has 
failed to do so, not once but twice, and in the 2011 Year has provided misleading 
and untrue information in the Form 5 about work it is said to have had carried out. 
The contentions by Northwestern of work and expenditure it has carried out on M 
20/439 have been rejected as it has been demonstrated not to have been carried out 
on the ground. Northwestern says it has future plans to develop M 20/439. Whilst 
that may be the case the recent history of Northwestern’s ability to meet the 
prescribed minimum expenditure causes me to form the opinion such plans are 
unlikely to come to fruition.  

89. There have been a number of cases in which warden’s have held that the lodging of 
false, misleading or untrue Form 5’s are to be considered to be a factor that may 
contribute towards a recommendation for forfeiture. (see: Majeed Pty Ltd v Briggs 
& Schulda (unreported, Warden’s Court, 1988, 7 AMPLA Bull 146), Rose v 
Goldtime Australia Pty Ltd [2004] WAMW 8, Knopke v Stella Blast NL [2005] 
WAMW 31 and Taylor v Calegari [2005] WAMW 2 and 3.)  

90. In my opinion, the lodgement of false, misleading or untrue Form 5’s is a serious 
matter as it has the real potential to undermine the self policing intentions of the 
Act. Such conduct should been seen as very serious matter and should be regarded 
as a significant factor in determining whether any non-compliance with prescribed 
minimum expenditure on a mining tenement is of sufficient gravity to warrant a 
recommendation for forfeiture to the Hon. Minister. 

91. In the case of M 20/439, the failure to comply with the prescribed minimum 
expenditure for the second expenditure year in a row, the lodging of a Form 5 that 
is misleading or untrue and the demonstrable evidence little, if any, work was 
conducted on that M for several years is, in my opinion, to be satisfied the non-
compliance with prescribed minimum expenditure is of sufficient gravity to 
warrant a recommendation that M 20/439 be forfeited. The imposition of a 
financial penalty in lieu of such a recommendation would not, in the whole of the 
circumstances of this proceeding, be reflective of the seriousness of the non-
compliance.  

92. Although Northwestern has in the past complied with the prescribed minimum 
expenditure, the lodging of the Form 5’s for M 20/466 and M 20/467 that are not 
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reflective of the expenditure or work conducted upon the M’s is in deed a serious 
matter. In that regard I repeat the comments made above. The contentions by 
Northwestern of work and expenditure having been carried out on M 20/466 & M 
20/467 have been rejected as they have been demonstrated to have not been carried 
out on the ground. Northwestern submits it has future plans to develop M 20/466 
& M 20/467. Whilst that may be the case the failure of Northwestern to meet the 
prescribed minimum expenditure in the 2011 Year causes me to form the opinion 
such plans are unlikely to come to fruition.  

93. I am of the opinion, the gravity of the non-compliance with the prescribed 
minimum expenditure, the lodging of Form 5’s that are misleading or untrue and 
the demonstrable evidence little, if any, work was conducted on the M’s for several 
years is, in my opinion, sufficient to be satisfied the non-compliance with 
prescribed minimum expenditure is of sufficient gravity to warrant a 
recommendation to the Hon. Minister that M 20/466 and M 20/467 be forfeited. 
The imposition of a financial penalty would not, in the whole of the circumstances 
of these proceeding concerning M 20/466 and M 20/467, be reflective of the 
seriousness of the non-compliance.  

94. Accordingly, for those reasons I recommend to the Hon. Minister that M 20/439, 
M 20/466 and M 20/467 held by Northwestern be forfeited for non-compliance 
with the prescribed minimum expenditure in the 2011 Year. 
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