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Summary 

 

1.  This is an application for costs following an unsuccessful objection by Mineralogy 

against an application by PMPL for the grant of Miscellaneous Licence 08/126.  PMPL 

seeks an order for costs pursuant to regulation 165(4) of the Mining Regulations 1981 

(WA) on the basis the objection was frivolous. The issue of costs had been reserved. 

2.  Regulation 165(4) states: 

Subject to sub-regulation (6) and in addition to the power to award costs under 

regulation 139, a warden hearing and determining proceedings under 

Division 3 may make an order for costs against a party if the warden is 

satisfied that the party — 

(a) frivolously or vexatiously commenced or defended the proceedings, or 

any step in the proceedings; or 

(b) otherwise occasioned undue delay in the proceedings. 

Background 

3.  On 22 May 2013, PMPL applied for miscellaneous licence ML 08/126 for a water 

pipeline, an unsealed road, and a transfer pump station associated with the magnetite 

mining and processing. 

4.  On or about 2 July 2013, Mineralogy lodged an objection to PMPL's application for ML 

08/126.  

5.  On 24 April 2014, the Court held in Buckland1  that s 91(6) of the Act does not require the 

entity applying for the licence to be the holder of a mining operation, but required the 

miscellaneous licence to be directly related to mining. 

6.  At the subject hearing on the 7 May 2014, Mineralogy argued, amongst other matters, 

the licence sought by PMPL was not directly connected to mining. 

7.  On 18 June 2014, the Court held that2: 

                                                                 
1
 Buckland Minerals Transports Pty Ltd v Minerology Pty Ltd [2014] WAMW 4 

2
 Pastoral Management Pty Ltd v Mineralogy Pty Ltd [2014] WAMW 13 
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(a) PMPL's application for ML 08/126 was for the sole purpose of 

supporting a mining operation, and was therefore directly connected 

with mining; 

(b) there was no evidence that interference with Mineralogy's exploration 

activities would occur, as the pipeline could be moved if any 

interference was caused; 

(c) there is no precondition in the Act which requires all approvals to be in 

place prior to the grant of a miscellaneous licence; and 

(d) there was no material supporting Mineralogy's claim that the grant of ML 

08/126 would be against the public interest. 

8.  Mineralogy, on the 18 June 2014, sought judicial review in the Supreme Court of the 

grant of ML 08/126 to PMPL  

9.  On 12 November 2014, Allanson J dismissed Mineralogy's appeal against the Buckland 

decision.  Mineralogy then filed an appeal against this dismissal, which was 

discontinued on 10 September 2015. 

10.  On 29 February 2016, Mineralogy filed an application for leave to discontinue the 

Judicial Review Proceeding in respect of ML 08/126. On 8 March 2016, Allanson J 

ordered that the Judicial Review Proceeding be discontinued. 

11.  The Objector’s grounds canvassed a range of legal and factual issues. Those 

issues included that the application covered ground within an exploration licence; 

the proposed purpose was not directly connected with mining; the purpose of the 

pipeline was to carry water from a pit dewatering activity; and the applicant did not 

have any environmental approval to carry out pit dewatering.  It was also 

submitted the application not being in the public interest. 

12.  The main grounds of objection focused on the subject the construction of s 91(6) of the 

Mining Act 1978 (WA) (Act, which was addressed in the Buckland decision. The Court 

determined there was no evidence supporting any actual or potential interference and 

environmental approvals are a prerequisite to use not to grant.  The Objector maintains 

that it was only by participation in the objection process that it came to understand 
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, 

that the Applicant's pipeline would not have the requisite interference with its 

activities on its tenement land. 

13.  The Applicant suggested Mineralogy failed to negotiate a resolution, notwithstanding 

PMPL's invitation for it to do so by letter dated 30 April 2014. The Objector said the 

offer to negotiate was not genuine; the Court cannot decide that matter on the limited 

material.  

14.  The general position of the Court is that each party should bear its own costs, except 

(as applicable) where a party has acted frivolously or vexatiously. Consequently, a 

successful party is not automatically entitled to costs. The obtaining of conditions does 

not make a party successful, when considered in relation to the objections. It is noted 

that the conditions imposed were standard and not contested. The conditions sought by 

Minerology would have derogated from the grant of the miscellaneous licence.  

15.  An Objector is entitled to ensure compliance with the Mining Act 1978 and  ra ise  

concerns  about  its  inte res ts .  The burden of proof rests with the person applying 

for the award of costs3.  

16.  The word ‘frivolous’ takes it usual meaning, being ‘of little or no weight, worth or 

importance; not worthy of serious notice” 4 Applying that definition to the legal area it 

has the meaning of having no reasonable grounds for the claim or objection5.  

17.  The Objector was entitled to contest the legal interpretation provided in the Buckland 

decision. As the chronology shows, the Objector withdrew its request for a judicial 

review of this matter upon the Buckland decision being confirmed by the Supreme 

Court.  The issue raised in regards to section 91(6) of the Mining Act was the only 

substantive legal ground raised by the Objector.  

18.  The factual objections raised by the Objector were without substance although, as noted 

above, it became better informed about the Applicant’s proposal.   

19.  The Objector could, and did, exercise its appeal option on a point of law; the fact that 

the Objector did so is an important, although not definitive, consideration when 

                                                                 
3
 Premier Coal Ltd v Brockwell (Costs) [2013] WAMW 17 

4
 Macquarie Dictionary, 2ed., p701 

5
 The Commissioner of Police of Western Australia v AM [2010] WASCA 163 
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deciding if a matter is frivolous. The Objector was consistent in its interpretation of the 

challenged section. 

20.  In summary, a legal issue was properly raised by the Objector at the hearing and 

progressed to the appeal stage, with an arguable case.  The Objector withdrew when its 

legal position became untenable. In such circumstances it cannot be said the Objector 

frivolously commenced or defended the proceedings.  Consequently, there are no orders 

as to costs.  

 

 
  


