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1. On 22 February 2016, Yelo Resources Pty Ltd (“Yelo Resources”) lodged 

a Form 21 application for a seven graticular block exploration license 
(28/2593) (“the Application”). The Application encroaches on Silver Lake 
(Integra) Pty Ltd’s (“Silver Lake”) Miscellaneous Licence 25/46.  

2. On 26 February 2016, and in accordance with regulation 64(6) of the 
Mining Regulations 1981 (WA) (“the Regulations”), Silver Lake was 
served with a copy of the Application.  

3. Pursuant to regulation 146(2)(b) of the Regulations, Silver Lake, as an 
affected party, had 35 days within which to lodge an objection. The 35 
day period expired on 28 March 2016.  

4. On 18 April 2016, some 21 days after the expiry period, Silver Lake 
sought an extension of time to lodge an objection. On 26 April 2016, 
Silver Lake filed affidavits in support of an extension of time to lodge the 
late objection.  

5. Section 59(4)(b) of the Mining Act 1978 (WA) provides that the warden 
shall hear an objection that has been lodged late where “the warden is 
satisfied that there are reasonable grounds for the late lodgement”.  

6. The proposed objector bears the onus of proof to satisfy the warden that 
the period of the extension sought is reasonable: Gold & Mineral 
Resources Pty Ltd –v- Petrie & McMurdo [2013] WAMW 13 at [15]. 

7. The question of what constitutes reasonable grounds for the lodging of a 
late objection was considered by the Full Court of the WA Supreme Court 
in Mologo Australia Ltd –v- Eastern Gold NL [1989] WAR 270. 

8. As Brinsden J observed, at 271, the question is whether the period of 
extension sought was reasonable, rather than was there reasonable cause 
for the extension (see also Walsh J at 278). His Honour went on to 
observe that the Regulations provide for some flexibility, so far as a late 
lodgement is concerned to accommodate, inter alia, “inadvertence on the 
part of the applicant causing failure to act within the specified time”.  

9. At page 271 his Honour said: “[u]pon application to him by a potential 
objector to extend time to lodge the notice of objection the warden would 
have to consider, inter alia, the reasons advanced for the extension and 
also whether, if the extension is granted, the interests of the applicant 
would be adversely affected, by which I mean not that the application 
would be opposed if the extension is granted and the objection filed, but 
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whether by reason of the effluxion of time beyond 30 days, for some other 
reason, the applicant and his application might be prejudiced. On the 
whole I would have thought, in exercising his discretion, a Warden should 
lean towards granting a reasonable extension since the intention of the 
Act is to give any person an entitlement to object”. 

10. Both parties referred in their submissions to decisions by Walden Calder 
in Rio Tinto Exploration Pty Ltd –v- George Resources Ltd [2007] 
WAMW 11 and Shire of Serpentine-Jarrahdale –v- Iluka Resources 
(2008) WAMW 3. 

11. In Rio Tinto [supra] an objection was lodged 21 days late. Warden Calder 
found, at [11], that there was an inadequate procedure in place to ensure 
that any decision to lodge or to not lodge an objection was made after 
proper consideration by those authorised to do so within the prescribed 
time. The decision whether to object or not was not within the discretion 
of the employee who directed that no objection be lodged. Ultimately, his 
Honour granted the extension of time. 

12. In Iluka [supra], Warden Calder granted an extension for 20 days.  At 
[30] Warden Calder remarked: “The fundamental reason for the failure to 
lodge an objection within the prescribed period of 35 days was a failure, 
in the context of severe insufficient staff and funds resources, to give 
adequate priority to the task to enable for that to be done”. 

13. Silver Lake relies on the affidavits of Siti Shariffah Niati Azaman and 
Christopher Andrew Davies sworn on 26 April 2016. Mr Davies’ affidavit 
includes not only matters of fact but submissions. However, as no 
objection has been taken to either the form or substance of the affidavit, I 
have had regard to it. 

14. In essence the affidavits relied on by Silver Lake confirm that Mr Davies 
is a lawyer with Austwide Legal Pty Ltd (“Austwide Legal”). He is the 
authorised lawyer for Silver Lake and is authorised to lodge objections on 
behalf of Silver Lake.  

15. Austwide Mining Title Management Pty Ltd (“Austwide Mining”) 
manages Silver Lake’s tenements. The usual practice when an application 
that encroaches on a Silver Lake tenement is received is that the 
application is referred to Mr Davies who seeks instructions from Silver 
Lake. A copy of the application is also sent to the Senior Tenement 
Consultant at Austwide Mining, Kevin Connell. 



[2016] WAMW 1 
 

                                                                                                                       5 

16. On this occasion, Ms Azaman, the receptionist for Austwide Mining, 
received the application but did not place it in Mr Davies in-tray. Ms 
Azaman did, however, send the application to Mr Connell. 

17. On 16 April 2016, Mr Connell advised Mr Davies by email that no 
objection had been lodged to the application. At 10:51am on 18 April 
2016, Mr Davies lodged an objection to the application. 

18. Mr Davies’ affidavit goes on to explain that the purpose of Miscellaneous 
Licence 25/46 is to provide a communications facility, a pipeline, a power 
line and a road as part of Silver Lake’s Mount Munger Operation, which 
is a core Silver Lake gold producing asset. Silver Lake intends to place a 
haul road and associated infrastructure on the Miscellaneous Licence 
25/46, which will link the Harry Hill Project to the Randall Gold 
Processing Facility. 

19. Yelo Resources objects to the granting of an extension of time to lodge 
the objection for a range of reason is set out in [20] to [27] of its 
submissions. Yelo Resources says that Austwide Legal and Austwide 
Mining are not unsophisticated in Mining Act compliance and had 
appropriate procedures in place, and that the failure was not caused by 
staffing or financial constraints. Further, it says that Mr Connell’s failure 
to identify that no objection had been lodged is not explained and that to 
allow the extension of the time application would delay the grant of the 
Application and unduly prejudice its interests, including that it would 
incur unexpected costs in resolving the late objection. 

20. It is not suggested by Yelo Resources that Silver Lake’s objection is 
frivolous, vexatious or otherwise unmeritorious. Nor is there any affidavit 
evidence in support of the proposition that Yelo Resources will suffer 
prejudice, beyond that attenuated by the delay in lodging the late 
objection. 

21. It is apparent that the delay in lodging the objection was caused by an 
administrative error, notwithstanding the existence of a procedure for the 
dealing with applications that encroach on Silver Lake’s tenements. Ms 
Azaman neglected to provide the Application to Mr Davies. Once Mr 
Davies was apprised of the Application, he promptly took steps to lodge 
an objection. 

22. Yelo Resources point to the fact that Mr Connell, having received a copy 
of the Application, did not take any action to facilitate the lodging of an 
objection within time. It is also suggested that Silver Lake have failed to 
explain Mr Connell’s apparent inaction. 
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23. As Ms Azaman’s affidavit, at [4], makes clear, Mr Connell “is 
responsible for all Silver Lake matters other than encroaching 
applications, which are dealt with by Chris Davies”.  No doubt it would 
have been prudent to have a back- up procedure in place in the event that 
an application was not forwarded to Mr Davies or was otherwise 
misplaced. However, at the time it was not Mr Connell’s responsibility to 
manage applications that encroached on Silver Lake tenements nor is it 
reasonable to infer that he would have known that the usual procedure had 
not been followed and that Mr Davies had not received the Application.  

24. In my view the delay in lodging the objection in this case was caused by 
inadvertence. As was made clear in Molopo [supra], the Regulations 
provide for some flexibility with respect to extending time to 
accommodate inadvertence. So far as the length of the delay is concerned, 
I am satisfied, having regard to the circumstances of this case, that the 
extension sought is reasonable. Furthermore, while I am not bound by the 
decisions in Rio Tinto or Iluka, the extension sought in this case is 
similar to those granted by Warden Calder. While Yelo Resources will 
endure some delay in the resolution of the Application, I am satisfied that 
any prejudice Yelo Resources will suffer is not so significant at to justify 
the refusal of Silver Lake’s application for an extension of time. 

25. While prejudice or the lack thereof is a relevant consideration, there is no 
hard and fast principle that absent evidence of prejudice to the applicant, 
an extension of time to lodge an objection will always be granted. There 
may be cases where the delay is so significant that the prejudice that 
naturally follows from that delay supports the conclusion that the 
extension should be refused.  This is, however, not one of those cases.     

 


