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BACKGROUND

[1] Mining Leases 30/122 and 30/123 [the Mining Leases] were both
granted on 29 September 2004. Carnegie Gold Pty Ltd [Carnegie Gold]
became the registered holder of the Mining Leases on 17 June 2010.

[2] On 16 March 2015, the Minister commenced forfeiture proceedings no.
464799 against Carnegie Gold for failure to comply with expenditure
conditions in relation to the Mining Leases. On 4 June 2015, pursuant to
section 97(5)(a) of the Mining Act 1978 [Mining Act] the Minister
imposed a fine of $7,693 in relation to M30/122 and a fine of $7,834 in
relation to M30/123 in lieu of forfeiture. The fines were deemed payable
by 10 July 2015 with failure to pay the fines resulting in automatic
forfeiture of the Mining Leases pursuant to section 97(6) of the Mining

Act.

[3] At midnight on 10 July 2015, the Mining Leases were automatically
forfeited by the Department of Mines and Petroleum [DMP] as a result of
Carnegie Gold failing to pay the fines imposed.

[4] On 14 July 2015 Carnegie Gold lodged applications 471595 and
471596 for restoration of the Mining Leases.

[5] On 10 August 2015 Kym Anthony McLaren and Robert Hector
McKenna lodged objections 472629 and 472630. These objections were
later withdrawn (see order of the warden's court 21 January 2016).

THE LAW

[61 The lessee of a mining lease must comply with the prescribed
expenditure conditions unless an exemption is granted: s 82(1)(c) Mining
Act, Reg 31 Mining Regulations 1981 [Mining Regulations].

[7] If an exemption application is refused by the Minister, proceedings can
be commenced by the Minister for forfeiture of the lease under s 97
Mining Act. Instead of forfeiting the lease, the Minister may impose a
penalty of up to $150,000 for a body corporate: s 97(5) Mining Act. Non-
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payment of the penalty within the time specified can result in the lease
being "automatically" forfeited: s 97(6) Mining Act.

IS] Section 97(3) of the Mining Act states:

"Subject to section 97A, the Minister, for any cause that he deems
sufficient, may cancel the forfeiture of any such lease and by
subsequent notice under his hand published in the Government
Gazette, restore the lessee as of his former estate in respect of the
forfeited lease."

[9] Section 97A(1) of the Mining Act states:

"... where a mining tenement is forfeited under or by virtue of...

section 97 a person who was, immediately prior to the forfeiture,
the holder of the tenement concerned may apply for the mining
tenement to be restored to him and the forfeiture cancelled."

[101 An application for restoration must be heard by the warden: s 97A(5)
Mining Act.

[la] Section 97A(7) of the Mining Act states:

"On the hearing of an application made under subsection (1) the
warden--...

(b) ... shall as soon as practicable thereafter transmit to the
Minister for his consideration the notes of evidence and any maps
or other documents referred to therein, and his report
recommending the granting or refusal of the application together
with his reasons for the recommendation."

[121 After receiving such recommendation from the warden, the Minister
may grant or refuse the application for restoration of the mining
tenement: s 97A(8) Mining Act.

[131 The relevant law in relation to restoration proceedings was set out by
Warden Reynold in BRGM Nominees Pty Ltd v Hake (unreported,
Kalgoorlie Warden's Court, 26 October 1988, Volume 5, Folio 16).
Warden Reynolds stated at pp 3-5:

"The Act is silent on matters to be taken into account when
determining whether a mining lease should be restored or not.
Without wishing to be exhaustive, it seems to me that consideration
should be given to the explanation for the non-payment of rent, the
degree of lack of care, if any, on the part of the holder in attending
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to the payment of rent and the existence of any special
circumstances ...

... Where there is no good explanation, a gross lack of care and no
special circumstances then restoration should be refused. Where
there is no good explanation and a gross lack of care it may be
appropriate for the tenement to be restored if there are special
circumstances. It may not be necessary for any special
circumstances to exist where the holder is able to provide some
good explanation for the non-payment of rent or show that the non-
payment was not the result of any lack of care on his part.

... When determining whether special circumstances exist, the court
should give consideration to the length of time that the holder had
held the tenement, the expenditure incurred in any years prior to
the date upon which rent became payable, whether the holder had
caused the necessary arrangements to be made for a mining
operation to commence, whether the holder was actually carrying
out a mining operation on the tenement, the size of any planned
mining operation or existing mining operation and generally the
prejudice that would be suffered by the holder if the tenement was
not restored. Whether special circumstances exist or not depends of
course on the facts in each particular case".

THE EVIDENCE

[14] Evidence in support of the applications for restoration was filed with
the court by way of an affidavit by Jacquiline Nhung-Hong Ly sworn 15
December 2015 and an affidavit by Michael George Fotios sworn 22
December 2015. Submissions dated 12 February 2016 and a List and
Book of Authorities dated 24 February 2016 were also filed in support of
the applications. As the applications were ultimately not objected to, they
were determined in chambers "on the papers".
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THE EXPLANATION FOR NON-PAYMENT OF THE
PENALTIES IMPOSED UNDER S 97(5)

[15] In this particular case, forfeiture of the Mining Leases specifically
arose by reason of the non-payment of the fines imposed on 4 June
2015(being $7,693 in relation to M30/122 and $7,834 in relation to
M30/123) by midnight 10 July 2015.

[16] The affidavits of Ly and Fotios both attest that on 10 July 2015 a
cheque for the amount required was provided to the DMP, East Perth and
a receipt was provided. A copy of the covering letter with a photocopy of
the Bank of Queensland Limited cheque no. 000091 and dated stamped
10 July 2015 by DMP is annexed to Ly's affidavit at JNL8 and to Fotios'
affidavit at MGF17. A copy of the DMP receipt number 06-146896 dated
10 July 2015 is annexed to Ly's affidavit at JNL9 and to Fotios' affidavit
at MGF18.

[17] ]V1r Fotios, in his affidavit at paragraphs 14 to 102, deposes that the
cheque was dishonoured without notification to Mr Fotios, despite
sufficient funds being available in his account, due to a bank error and
that he was subsequently informed by the bank on 14 July 2015 that if
DMP re-presented the cheque then it would be honoured. This however
could not occur as the Mining Leases had by now already been forfeited.
Consequently the restoration applications were immediately lodged on 14
July 2015. It is submitted by counsel for the applicant that the failure to
pay was therefore a result of bank error rather than carelessness on the
part of the applicant. I do note, as referred to in the Applicant's List of
Authorities, that a similar explanation involving a dishonoured cheque by
Bank of Queensland Limited on 21 April 2015 was raised by the same
applicant in Carnegie Gold Pty Ltd v McKenna and McClaren [2015]
WAMW 17, though involving different factual circumstances. In that
case Warden Maughan recommended restoration of mining leases 30/42
and 30/132.

[18] In addition to the above explanation, counsel for the applicant submits
the following special circumstances exist:

. Carnegie Gold has held a beneficial interest in the Mining Leases
since 2005/2007 and has been the registered holder since 17 June
2010[Ly affidavit at paragraph 10].
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o Since becoming holder of the Mining Leases, Carnegie Gold has
incurred expenditure of $1,439,558. [Paragraph 31 Applicant's
submissions. Note: there is no reference in the submissions as to
how this sum is calculated. The respective Mining Tenement
Register Searches at annexure MGF5 to Fotios' affidavit show that
there has been a total expenditure on the Mining Leases of
$1,600,047 since the tenements were first granted on 29/09/2004
and $464,457 since the tenements were granted to Carnegie Gold
on 17 June 2010].

. The Mining Leases form part of Eastern Goldfields Limited's
lEGS] (Carnegie Gold's parent company) Davyhurst Gold Project,
comprising of approximately 245 mining tenements, for which
EGS is raising $6 - $15 million in equity and is negotiating $30 -
$40 million by way of a debt facility [Fotios affidavit paragraphs
13-37].

, The Mining Leases are highly prospective and are significant to
EGS's ability to recommence mining at the Davyhurst Gold Project
[Fotios affidavit paragraphs 41 - 74].

° That Carnegie Gold plans to conduct exploration on the mining
leases in the near future: [Fotios affidavit paragraphs 49 - 52, 56 -
59 and 69 - 72].

. Given their significance, the forfeiture of the Mining Leases would
be detrimental to EGS's efforts to raise debt and equity funding for
the development of the Davyhurst Gold Project and to bring the
Davyhurst Gold Project back into production by 30 June 2016.

. That the applicant's significant expenditure on the Mining Leases
should be taken into account as well as the future plans.

FINDINGS

[19] I am satisfied on the balance of probabilities that a cheque for
payment of the outstanding penalties was presented in good faith and
within time, as evidenced by the letter date stamped by DMP on 10 July
2015 with a photocopy of the cheque dated 10 July 2015 [Ly's affidavit
at JNL8 and Fotios' affidavit at MGF17] and from the DMP receipt
numbered 06-146896 dated 10 July 2015 [Ly's affidavit at JNL9 and
Fotios' affidavit at MGF 18]. I am satisfied that due to a bank error this
cheque was not honoured. I am therefore satisfied that there is a good
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explanation for the non-payment of the penalties resulting in the
forfeiture of the Mining Leases and that it is not due to lack of care by the
Applicant.

• [20] In any event I am satisfied from the evidence of Mr Fotios, referred to
above, that special circumstances exist in this particular case arising
from: the length of time the applicant has held an interest in the
tenements; the expenditure incurred to date; the current arrangements to
raise debt and equity funding by EGS and the future plans in relation to
the tenements that warrant a recommendation that the forfeitures be
cancelled and the Mining Leases restored. I also note from the Mining
Tenement Register Searches that the fines for non-compliance with
expenditure conditions, the non-payment of which resulted in the
forfeiture of the Mining Leases are the only penalties that have been
imposed by DMP against Carnegie Gold in relation to the Mining Leases.

RECOMMENDATION

[21] It is recommended to the Minister pursuant to sections 97(3) and
97A(7)(b) of the Mining Act that the Mining Leases 30/122 and 30/123
be restored to Applicant.


