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Introduction  

 
[1] The applicant, Boadicea Resources Ltd [Boadicea], by application 
lodged 19 December 2013, applies for an exploration licence over an area 

comprising 36 blocks. The land the subject of the application is situated 
within the shires of Nannup, Manjimup and Bridgetown-Greenbushes in 

the south-west of Western Australia.  
 

[2] The Quick Appraisal provided by Department of Mines and Petroleum 
[DMP] in relation to the application indicates that the area the subject of 

the application comprises approximately: 93.7% state forest; 5.1% private 
land; 0.3% vacant crown land; 0.7% townsite boundary; 0.1% 

conservation park and 0.1% road reserve. 
 

[3] The Quick Appraisal also indicates that 75.7 % of the area of the 
application is designated SWA/12 Donnelly River System and 88% is 
designated Water Reserve, both managed by Department of Water. 100% 

of the area of the application is designated DRZ/5 Dieback Risk Zone, 
managed by Department of Parks and Wildlife. 

 
[4] The application is endorsed as being for ―subsurface rights … where 

encroaching on private lands‖. 
 

[5] Objection 438719 by Julian Bryan Sharp lodged on 16 January 2014 
objects to the application on the basis that: it is not in the public interest; 

on environmental grounds and on the ground that it conflicts with the 
existing tourism industry in the area. 

 
[6] Objection 439084 by Andy Russell lodged on 22 January 2014 objects 

on environmental grounds and on the effect to the local tourism and clean 
and green food industries in the area. 
 

[7] Objection 439171 lodged by Wheatley Village Pty Ltd [Wheatley 
Village] on 22 January 2014 objects to the application on environmental 

grounds and in particular, on the impact it may have on its tourist 
accommodation business, the Donnelly River Holiday Village [the 

Village] and to water aquifers, water supply and water quality in the area.  
 



[2016] WAMW 6     

 

 

 Page  4 

[8] The application and objections were heard in the Perth Warden’s Court 

on 1 February 2016. All parties at the hearing were self-represented. The 
hearing was conducted in a professional and civil manner. Despite 

differing points of view all witnesses gave their evidence well and there 
are no adverse findings of credibility or reliability made in relation to any 

witnesses’ evidence. 
 
 

The Application for Exploration Licence E 70/4570 
 

[9] The applicant, Boadicea, was represented at the hearing by its 
managing director, Mr Clarke Dudley. Boadicea called two witnesses at 

the hearing, Mr Dudley and geologist Mr Trevor Bradley. The witness 
statement of Mr Dudley dated 30 August 2015 (Exhibit 1), supporting 

documentation (Exhibit 2) and the witness statement of Mr Bradley dated 
31 August 2015 (Exhibit 3) were tendered into evidence. 

 
The Evidence of Mr Dudley 

[10] Boadicea is an ASX registered mineral exploration company. It was 
incorporated on 28 February 2011 as a proprietary limited company, 

converted to a limited company on 1 December 2011 and listed on the 
ASX on 11 October 2012. The company explores for gold and base 

minerals in Western Australia. It currently has exploration licences at 
Paraburdoo (E47/2936), Lake Nerramyne (E70/4525) and Symons Hill 

(E28/1932) as well as prospecting licences at its Calypso project near 
Leonora (P37/7414-7416). Mr Dudley is a chartered accountant with over 

30 years’ experience in the management of listed companies within the 
mining industry. 

 
[11] Mr Dudley stated that, as an exploration company, Boadicea raises 
money from the public to explore and that its business is to explore. In its 

supporting letter to the application dated 17 December 2013 [supporting 
letter], Boadicea states that its proposed exploration goals are ―[t]o seek 

and define primarily gold ores and secondary other commodities 
including copper/lead/zinc, tin and bauxite‖. In cross examination Mr 

Dudley stated that the thrust of any exploration in relation to this 
application would be for gold and also nickel, although in their soil 

sampling they get a range of assays and other minerals are possibilities 
depending on results. He stated that two gold anomalies had been located, 

one to the north-east and one to the south-west of the Village. He stated 
that under the Mining Act they are not permitted to look for oil and gas 
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and stated that (although mentioned in the supporting letter) they were 

not looking for bauxite under this exploration licence application. 
 

[12] Mr Dudley stated in his witness statement dated 30 August 2015 that 
Boadicea has engaged a geological consulting firm, Geonomics Australia 

[Geonomics] to develop and carry out the exploration program of the 
proposed exploration licence. He stated that: ―Currently, only a basic 
outline of exploration exists, however upon grant of the Exploration 

Licence, a formal program will be agreed and authorised so that it can 
commence promptly and so ensure the Applicant fully complies with the 

terms and conditions of the Exploration Licence‖. In cross examination 
Mr Dudley conceded that initially only a basic outline of exploration can 

be provided and that a more detailed program of exploration would be 
submitted if positive soil sampling results were obtained such that they 

then wished to proceed to ―ground disturbing‖ exploration.  
 

[13] In its supporting letter Boadicea provided details required pursuant to 
section 58(1)(b) of the Mining Act relating to proposed exploration goals, 

objectives, activities and expenditure and technical and financial ability. 
Boadicea proposed that $36,000 would be expended in the first year for 
exploration. Financial documents were submitted showing that Boadicea 

has sufficient financial and technical resources available to effectively 
explore the land the subject of the application. 

 
[14] In relation to environmental concerns, Boadicea pointed out in its 

supporting letter that it ―will employ competent qualified geologists and 
other exploration personnel‖.  

 
[15] Mr Dudley at paragraphs 15 to 17 of his witness statement referred to 

the conditions attached to exploration licences (ss 63 and 63AA Mining 
Act) and stated that ―the Applicant will remain cognisant of the terms and 

conditions of the grant of the Exploration Licence, will make Geonomics 
aware of those terms and conditions, and will ensure all of its work 

complies with those terms and conditions‖. He referred to the fact that the 
applicant is required to submit a ―program of work‖ to DMP for approval 
before any ground breaking work is carried out (s 63(aa)) which will 

require the applicant to detail plans as to how it will ensure the 
environment is properly protected. In paragraph 18 he stated: ―The 

Applicant will ensure that all conditions to protect the environment will 
be strictly adhered to in the conduct of exploration including all 

rehabilitation‖.  
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[16] In cross examination, Mr Dudley conceded he had not visited the area 

the subject of the application. He reiterated that Boadicea employed a 
professional team that cared about what they do. He referred to other 

exploration licences granted in adjoining areas. Mr Dudley stressed that 
this was an application for exploration and not an application for mining. 

He stated that the chances of finding a major deposit ―are not great‖ 
[T18]. He stated that if exploration results were positive then that would 
lead to an application for a mining lease at which stage ―everybody gets 

to say something. And that, in my view, is probably the most appropriate 
time to make an objection‖ [T15]. In his opinion ―the exploration license 

is just so far from that‖ [T21]. He did not accept that a conversion from 
exploration to mining was always automatic. When it was put to him 

―that’s why we needed to introduce greater scrutiny of environmental and 
public interest into this decision making?‖, Mr Dudley replied ―No. 

That’s absolutely ridiculous‖ [T17].   
 

The Evidence of Mr Bradley 

[17] Mr Bradley, former principal geologist of Geonomics, stated in his 

witness statement dated 31 August 2015 and in cross examination, that 
first of all a ―desktop review‖ would be conducted, reviewing all 

available existing data pertaining to the geology of the licence area to 
identify sites within the licence area that have potential to host 

mineralisation.  Should a naturally occurring anomalous concentration be 
observed, soil sampling would be undertaken on a grid with dimensions 

typically 400m by 200m. Such sampling involves digging holes 1m deep 
by 100mm in diameter, taking a 3 kg sample and then back filling the 

holes with the remaining soil. The results are then plotted on a map and 
contoured. If a trend is observed, the density of the sample grid might be 

doubled. He stated that initial sampling is largely done on foot. (Mr 
Dudley gave evidence that such sampling might typically involve a 4WD 
vehicle and two employees). Should a viable target be identified, a 

drilling program might be planned, for which permission would need to 
be obtained by DMP (s 63(aa) Mining Act). Such drilling work might 

involve a truck mounted drill, a support truck and three 4WD’s and 
would be contracted to a professional drilling company. At paragraph 11 

of his witness statement dated 31 August 2015 Mr Bradley stated: 
―Should the hypothetical first drill programme prove successful and 

indicate the likelihood of a potentially economic concentration of metals 
within a concealed body below the surface (the probability of which is 

highly unlikely), then plans would be made to evaluate the mineralisation. 
At this stage typically the company with the rights to the lease would 
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make application to convert the lease to a mining lease in order to secure 

long term tenure‖. 

 [18] In relation to environmental concerns Mr Bradley stated at paragraph 

8 of his witness statement: ―Should the exploration programmes prove 
successful in defining a viable target for further exploration an air-core 

geochemical or reverse circulation drilling programme may be planned to 
test the geochemical anomaly at depth within the bedrock. These types of 

programmes require permission to undertake work from statutory bodies 
(such as DMP) as they may require access tracks to be prepared and 

mobilisation of vehicles into the lease. Geonomics practice is to ensure all 
permissions are sought, and best industry practice is employed. The 

objective of best industry practice is to minimise impact on flora and 
fauna particularly with regard to protecting the environment from 

degradation due to proliferation of pathogens such as dieback fungus, and 
other considerations including minimising impact on natural drainage 

systems‖. He further stated at paragraph13: ―Throughout the exploration 
period a number of statutory authorities require reports on activities and 
proof of strict compliance with regulations, conditions and adherence to 

accepted industry practices. These authorities include DMP, CALM and 
the EPA.‖ 

 
[19] In cross examination, Mr Bradley stated that if drilling was required, 

vehicles would stick to existing tracks and would have to make an 
application to DMP to go off track. In relation to dieback he stated there 

are existing DMP guidelines and stated he didn’t see the difference 
between dieback being spread by company employees conducting 

exploration or by some ―enthusiastic bush rider‖ [T28]. Mr Bradley stated 
that drilling is not done in rivers. He pointed out that it was not in the 

exploring company’s interest to do anything that might raise objections. 
He stated you wouldn’t sample an entire licence and that ―you could 
exclude anything you wanted to exclude once you had the licence 

granted‖ [T32].  In relation to why you would invest in something that 
was so unlikely to occur, (Mr Bradley’s witness statement at paragraph 

12 stated it was a 1 in 300 chance of an exploration project containing a 
deposit that might become economic or be mined), Mr Bradley stated that 

it was ―because the rewards, financial rewards, that are available should 
you discover these things are so astronomically high, much like the lotto‖ 

[T29]. 
 

Closing Submissions 

[20] In closing submissions Mr Dudley submitted that Boadicea had 

complied with the application requirements for an exploration licence. He 
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submitted that the objectors were looking for exclusivity of their 

businesses and were seeking to do that by environmental claims. He 
stated that the objections were not based on fact but based upon ―what 

might happen in the future‖.  He referred to the fact that there were other 
exploration licences in the area. He reiterated that this was an application 

for an exploration licence and not a mining lease and submitted that any 
exploration would be carried out in accordance with any conditions 
attached to the licence and in accordance with the Mining Act. 

  

Objection 438719: Evidence by Julian Bryan Sharp 
 

[21] Mr Sharp has lived and worked in the area the subject of the 

exploration licence for 35 years. In his opening address, Mr Sharp stated 
that he was an advocate for the public interest. He said that such an 

exploration licence could lead to mining which will lead to 
environmental, social and economic disruption. 

 
[22] Mr Sharp gave evidence on his own behalf and tendered into evidence 

his witness statement dated 28 September 2015 (Exhibit 4). 
 

[23] In his witness statement Mr Sharp raised environmental concerns. He 
referred to the area as ―a fragile and sensitive forested water catchment‖ 
which is ―fundamentally managed for water catchment protection, forest 

conservation and associated low impact eco-tourism activities‖. He stated 
that exploration and mining will impact negatively on many 

environmental and social values of the region and are not in the public 
interest.  He stated that despite EPA (Environmental Protection Act 1986) 

legislation, DMP guidelines and industry best practice, lapses and 
accidents by the mining industry do occur. He contended that Boadicea, 

in its application, does not detail the measures it will take to protect the 
public interest against the environmental and social impact of its 

exploration program. He questioned why interested parties couldn’t be 
provided with a more detailed proposed exploration program prior to the 

grant of an exploration licence which could then be open to greater public 
scrutiny. He stated that there had been significant public and private 

investment in horticulture, agriculture and water infrastructure in the area. 
He contended that mineral exploration and potential mining were not 
compatible with the region being a premium food producer and eco-

tourism destination. He referred to the negative impacts exploration and 
mining would have in relation to the flora, fauna and aboriginal cultural 

heritage. He referred to the recent decisions of Darling Range South Pty 
Ltd v Ferrell [2012] WAMW 12 [Darling Range] and Prima Resources 
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Pty Ltd v Bartholomaeus & Sharp [2015] WAMW 11 where applications 

for exploration licences were recommended for refusal.  
 

[24] In evidence in chief, Mr Sharp disputed Mr Bradley’s claim that the 
forest is resilient and stated that even little things have a massive 

cumulative effect. 
 
[25] In cross examination, Mr Sharp referred to the marri forest in the area 

as a threatened species. He also confirmed that the concerns stated in 
support of his objection were of potential concerns, generally, and did not 

specifically relate to Boadicea. 
 

[26] In his closing submissions Mr Sharp reiterated the points referred to in 
his witness statement dated 28 September 2015. 
 

 

Objection 439084: Evidence by Andy Russell 
 
[27] Mr Russell gave evidence on his own behalf and tendered into 

evidence his book of documents dated November 2015 (Exhibit 5), which 
included a witness statement by him dated 29 September 2015. 

 
[28] In his witness statement and accompanying documents, Mr Russell 

stated that he has lived in the Warren region since 1981. He is part of the 
community and the local economy. He stated that he has run an eco-

tourism business ―Pemberton Hiking and Canoeing‖ since 1994, where he 
operates as a tour guide for hiking, canoeing and biking tours in the 

forests and surrounding areas of the region. He is involved in various and 
numerous local groups and societies. Since 2002 he has been a part time 

employee of the Warren Catchments Council running their Warren 
Ribbons of Blue project that specializes in natural water system education 
and awareness of water catchment issues. Mr Russell referred to, amongst 

other things, the negative impact on the forests, rivers, streams and 
aquifers in the region if mining exploration was allowed. By example, he 

referred to damage done in exploration by Cable Sands in 
D’Entrecasteaux National Park. He referred to the delicate state of the 

forests in the area the subject of the application and to the risk of the 
spread of forest diseases such as dieback and marri canker. He referred to 

the Donnelly River catchment and river system and the effect exploration 
will have on both the quantity and quality of these water supplies and the 

risk of increased salinity.  He referred to the local tourism industry, which 
he stated was a sustainable industry which relied heavily on the local 

environment and forests for its livelihood. He referred in particular to the 
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Donnelly River Holiday Village, which attracts over 10,000 visitors per 

year and the Bibbulmun hiking track and Munda Biddi mountain bike 
trail, which pass through the area and attract tourists from all over the 

world. He referred to the negative effect exploration and mining will have 
on the ―clean and green‖ local food industry. He referred to the ban on 

coal mining in the Margaret River region based on environmental risks. 
He highlighted the lack of detail and ambiguity in the exploration 
proposal by Boadicea and stated that it had not complied with the section 

58(1)(b) Mining Act requirement to provide details of the programme of 
work proposed. He stated that the application was not in the public 

interest. 
 

[29] In cross examination Mr Russell agreed that his business involved 
people hiking, canoeing and biking in the forest and conceded that people 

(as well as vehicles) can spread dieback. 
 

[30] In his closing submissions Mr Russell restated the negative effect that 
exploration and mining would have on: the environment; the local 

tourism industry; the clean and green food industry; and on water 
allocation, to which he claimed Boadicea had not refuted. He repeated 
that ―they‖ live there, that ―they‖ are a community and that their 

environment isn’t there to play lotto with. He quoted a phrase ―no 
environment, no economy‖ [T68] and submitted that they need their 

environment and needed to protect it. 
 

 
Objection 439171 by Wheatley Village Pty Ltd 

 
[31] Wheatley Village Pty Ltd [Wheatley Village] was represented at the 

hearing by one of its directors, Dr Stewart Dallas. Wheatley Village 
called two witnesses at the hearing, Dr Dallas and Ms Sally Paulin. The 

witness statement of Dr Dallas dated 30 August 2015 (Exhibit 6), the 
book of documents dated 27 November 2015 (Exhibit 7) and the witness 

statement of Ms Paulin dated 26 November 2015 (Exhibit 8) were 
tendered into evidence. 
  
Evidence of Dr Dallas 

[32] In his witness statement dated 30 August 2015, Dr Dallas stated that 
he is employed as an environmental/sustainability consultant for Josh 

Byrne & Associates in Fremantle. Wheatley Village owns a business 
known as the Donnelly River Holiday Village [the Village] which has 35 
tourist accommodation cottages surrounded by natural bush land. He 
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became a shareholder in Wheatley Village in 2010 and is currently a 

director in the company. The Village is listed on the WA State Register of 
Historical Places and is surrounded by state forest. He stated that the 

success of the tourism business relies on its surroundings, from being a 
natural environment that provides peace, quiet and outdoor ―natureplay‖ 

activities. He is concerned that exploration would disturb the existing 
flora and fauna (in particular the karri forests), spread die back and other 
pests and would affect tourism to the Bibbulmun track and Munda Biddi 

trail.  

[33] Further, Dr Dallas stated that the Village’s only water supply is from 
surface water catchment areas fed by tributaries to the Donnelly River 

which run off into storage dams and a treatment area. Dr Dallas was 
concerned that exploration and mining in such a sensitive environment 

could compromise both the quality and quantity of the water supply to the 
village and surrounding areas.  
 

[34] In cross examination, Dr Dallas acknowledged that dieback can be 
spread by individuals and that the Village can’t police the movement of 

its visitors in this regard. Dr Dallas also expressed concern regarding the 
implementation by some government departments, such as the EPA and 

DMP, of their guidelines and requirements. 
 

Evidence of Ms Paulin 

[35] Ms Paulin stated in her witness statement that she is a joint owner of 

one of the units at the Village and is currently employed as the co-
manager of the Village. She stated that the Village has operated as a short 

term accommodation since 1980 and that Wheatley Village purchased the 
Village business, infrastructure and freehold land in 2010. She referred to 

the Village as a place of significant historical interest. She also stated that 
she is a member of a local organisation committee which seeks to 

encourage and develop tourism in the area which is marketed as ―clean, 
green and fresh food tourism‖. She relayed the importance to visitors to 

the Village of: the beautiful forest environment (including the Bibbulmun 
track and Munda Biddi trail); peace; opportunity for relaxation; and 

safety and ability to play in nature for children. She stated that any 
impingement on this by drilling, sampling and mining would be a 
detriment to the business. She referred to the Village’s water catchment 

and the pristine nature of the Donnelly River system and its vulnerability 
to pollution from mining and exploration. 
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[36] In evidence in chief, Ms Paulin gave evidence that this financial year 

the business turned over $974,000 and that it employs 13 people. She also 
gave evidence about the sensitivity of the area and the particular 

vulnerability of the water supply.  
 

[37] In cross examination, Ms Paulin confirmed that they have up to 289 
visitors per day and that they don’t supervise their visitors’ activities.  
 

Closing Submissions 

[38] In closing submissions, Mr Dallas on behalf of Wheatley Village 
submitted that the exploration application is for approximately 11,000 

hectares and that the Village is roughly at the epicentre of that 
application; that the village itself covers approximately 74 hectares; that 

5000 hectares of the application would be land within a four kilometre 
radius of the Village and that a reasonable portion of the application 

covers the drinking water catchment for the Village. He submitted that 
the exploration application represented a significant impact on the Village 
from noise impact, water catchment and on the environment and tourism 

in the area generally. 

 
 

The Law 
 

[39] Exploration licences are dealt with in Part IV, Division 2 of the 
Mining Act. 

[40] Applications for exploration licences must be made in accordance 
with section 58 of the Mining Act. 

[41] Section 58(1)(b) requires that applications be accompanied by a 

statement specifying:  

i. the proposed method of exploration of the area in respect of 
which the licence is sought; and 

ii. the details of the programme of work proposed to be carried 
out in the area; and 

iii. the estimated amount of money proposed to be expended on 
the exploration; and 

iv. the technical and … financial resources available to the 
applicant. 
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[42] In Cauldron Energy Ltd v Forrest & Forrest Pty Ltd [2014] WAMW 
3, Warden Tavener held at [17] that the more detailed the application in 

respect of capacity to explore, the more weight can be placed on its 
credibility and reliability. 

 [43] Objections to applications for exploration licences are dealt with in s 
59(1) Mining Act which states:  ―A person who wishes to object to the 
granting of an application for an exploration licence shall lodge a notice 

of objection …‖. ―Any person is entitled to object to the grant of an 
exploration licence‖ [Hunt on Mining Law of Western Australia; 5

th
 

Edition at chapter 5.10]. 

[44] Exploration licences are not granted by the warden. The warden’s 

powers are limited to making a recommendation to the Minister.  Once an 
objection is lodged, the application and objection are heard by the warden 

who then forwards to the Minister, for the Minister’s consideration, the 
notes of evidence, any maps or other documents referred to in the 

evidence together with the warden’s report recommending the granting or 
the refusal of the exploration licence and setting out the warden’s reasons 

for the recommendation: s 59(5) Mining Act. The Minister may then 
grant or refuse the exploration licence as the Minister thinks fit, whether 
or not the warden’s report recommends the grant or refusal of the 

exploration licence and whether or not the applicant has complied with 
the Act: s 59(6) Mining Act. 

[45] Under s 57(3) of the Mining Act the warden shall not recommend the 
granting of an exploration licence unless satisfied that the Applicant is 

able effectively to explore the land. 

 [46] Under s 24(6A), (6B) of the Mining Act, mining (the definition of 

which includes exploration under s 8(1)) in state forest requires the 
written consent of the Minister with the concurrence of the ―responsible 

Minister‖.  

[47] Exploration licences grant the holders broad rights, which are set out 

in section 66 of the Mining Act: An exploration licence authorises the 
holder to enter land for the purpose of exploration for minerals with 

employees and contractors and such vehicles, machinery and equipment 
as may be necessary or expedient: s 66(a). It permits exploration for 
minerals and the undertaking of operations and works necessary for that 

purpose including digging pits, trenches and holes and sinking bores and 
tunnelling: s66(b). An exploration licence holder may excavate, extract or 

remove earth, soil, rock, stone, fluid or mineral bearing substances not 
exceeding a prescribed amount (being a total of 1000 tonnes over the 

term of the licence: Reg 20 Mining Regulations) or such greater amounts 
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as the Minister may approve: s 66(c). An exploration licence holder may 

take and divert, subject to the Rights in Water and Irrigation Act, water 
from any natural spring, lake, pool or stream situate in or flowing through 

such land and subject to that Act to sink a well or bore on such land and 
take water therefrom and to use the water so taken for domestic purposes 

and for any purpose in connection with exploring for minerals on the 
land: s 66(d). 

[48] Exploration licences are for five years and extendable thereafter: s 

61(1), (2) Mining Act. 

[49] In addition to any specific conditions that the Minister may impose 
upon grant (s 57(1)), exploration licences are also subject to standard 

conditions set out in s 63 of the Mining Act. These conditions include 
that:  

(1)  No ground disturbing equipment can be used unless a programme 
of work has been lodged and approved by the Minister or the 

Environmental Officer in the Environmental Division of the 
Department: s 63(aa), reg 21A. Ground disturbing equipment is 

defined in s 8(1). Note: Sampling as proposed to be carried out 
in Boadicea’s application and referred to in paragraph13 above 

is not considered to be ground disturbing; 

(2)   All holes, pits, trenches and other disturbances to the surface of 

the land made while exploring which are likely to endanger the 
safety of any person or animal must be filled in or made safe to 

the satisfaction of a prescribed official: s 63(b); and 

(3)   All necessary steps must be made to prevent fire, damage to trees 
or other property and to prevent damage to any property or 

livestock by the presence of dogs, the discharge of firearms, the 
use of motor vehicles or otherwise: s 63(c). 

[50] Section 63AA also allows the Minister to impose reasonable 
conditions for preventing or reducing or making good, injury to the land. 

 [51] Section 111A of the Mining Act allows the Minister to refuse an 

application for a mining tenement if satisfied on reasonable grounds in 
the public interest that: (i) the land should not be disturbed; or (ii) the 

application should not be granted. 

[52] On this power of the Minister under s 111A, Justice Kennedy in Re 

Warden French; Ex parte Serpentine-Jarrahdale Ratepayers and 
Resident’s Association 11 WAR315 at p 317 stated that it is appropriate 

to permit a filtering of objections based upon considerations of the public 
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interest through the warden, rather than directly to the Minister. Justice 

Ipp at p 328 stated: ―Nevertheless there are very good reasons why the 
Warden should first investigate matters of public interest, in open court, 

with full opportunity for matters to be contested and argued, so that the 
Minister is fully apprised of all relevant material that has fairly and 

publicly been ventilated, before making a decision.‖ 

 

Conversion of Exploration Licences to Mining Leases 

[53] Section 67(1) of the Mining Act states as follows:  
 

―The holder of an exploration licence has — 

(a) subject to this Act and to any conditions to which the 

exploration licence is subject; and 

(b) while the exploration licence continues in force, the right to 

apply for, and subject to section 75(9) to have granted 
pursuant to section 75(7), one or more mining leases or one 

or more general purpose leases or both in respect of any part 
or parts of the land the subject of the exploration licence.‖ 

[54] Section 75(7) states (as applicable): 

 ―In the case of an application for a mining lease made by the holder  
of –   

 …          

  (b) an exploration licence under section 67: … 

 the Minister shall, subject to subsection (8) and the other 

provisions of this Act, grant to that holder one or more mining 
leases –  

(d) in respect of any part or parts of the land the subject of the …        
exploration licence … , as the case requires; and 

(e)  on such terms and conditions as the Minister deems     
reasonable.‖                          

[55] Hunt on Mining Law of Western Australia [5
th

 edition] states at 
chapter 5.14: 

 ―The purpose of obtaining an exploration licence is that if the 
exploration indicates mineralisation in economic quantities, the 

holder can obtain title to mine. Thus it is fundamentally important to 
the holder of an exploration licence that he is able to convert its 

exploration rights into mining rights. 
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The grant of a mining lease is essential because it confers an 

exclusive right to conduct substantial long-term mining operations on 
the land. It also confers power to dispose of the mineral recovered and 

to enjoy a secure tenure for a term of 21 years plus possible 
extensions of that term. 

Thus the Act confers on the holder of a current exploration licence the 
right to apply for and have granted one or more mining leases over 
any of the land within the area of that licence … 

 The right to convert is reinforced by s 75(7) … which requires the 
Minister to grant the mining lease on such terms and conditions the 

Minister considers reasonable: see Westralian Sands Ltd v Shire of 
Waroona (unreported, Perth Warden’s Court, 30 January 1990, noted 

9 AMPLA Bull 60) where the warden said it is mandatory that the 
Minister ―shall‖ grant a Mining Lease.  … 

 These provisions should confer a high degree of reassurance upon the 
holder of an exploration licence. The holder has now been given 

rights which come closer to an absolute right to obtain a mining 
licence than those applicable in any other Australian State and, so far 

as the writers know, anywhere in the world. Thus, if an explorer in 
Western Australia has complied with the terms and conditions of the 
exploration licence and the land is not a reserve, an explorer in 

Western Australia is under virtually no risk that the Minister will 
refuse to grant a mining lease, provided of course, that the 

requirements for a mining lease application are met: for example, a 
mining proposal or a statement is lodged per s 74(1)(ca). If the 

Minister does refuse to grant the lease, the explorer might be able to 
challenge that decision in the Supreme Court.‖ 

 

 

[56] Warden Wilson in Darling Range South Pty Ltd v Ferrell [2012] 

WAMW 12 held at [140] ―it would seem there exists a greater need for 
the scrutiny of all matters that may affect the environment and may fall 

within the public interest. That is so simply because the provisions of s 
75(7) of the Act appears to raise the expectation of an explorer that 

having expended sums of money on exploration they will be rewarded 
with priority for the grant of a mining lease should they be successful in 

finding a viable resource to mine … In my opinion detailed scrutiny of 
applications for exploration licences is even more important where there 

are competing land uses and private land …‖. And at [141]: ―That 
elevates to a higher level the importance of the right to be heard of any 

persons who[s] rights, or for that matter land, may be affected by an 
application for an exploration licence …‖. 
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Conclusion 
 

[57] Boadicea applies for an exploration licence over an area comprising 
36 blocks in the south-west of Western Australia over land situated 

within the shires of Nannup, Manjimup and Bridgetown-Greenbushes in 
the south-west of Western Australia.  

[58] Boadicea is an exploration company and primarily seeks to explore 

for gold and nickel, though concedes it may explore for other minerals 
depending on sampling results obtained. Boadicea intends to initially 

conduct a ―desktop review‖ from existing data and then undertake a 
programme of soil sampling and then potentially drilling, which if 
successful would result in a subsequent application for a mining lease. 

Financial records were produced by Boadicea in support of its application 
and I am satisfied that Boadicea has the required financial and technical 

resources to effectively explore the land under s 57(3) Mining Act. 

[59] In relation to the proposed method of exploration and the details of 
the programme of work to be carried out (as required under s 58(1) 

Mining Act), Boadicea concedes that currently they have only provided a 
basic outline, however upon grant of the exploration licence a more 
detailed and formal program would be provided.   

[60] Objections by Mr Sharp, Mr Russell and Wheatley Village are 

predominantly based on environmental grounds and the effect the 
granting of an exploration licence and any subsequent mining may have 

on existing tourism industry in the area. In addition Mr Sharp questioned 
why interested parties couldn’t be provided with a more detailed 

proposed exploration program prior to the grant of an exploration licence 
which could then be open to greater public scrutiny. Similarly, Mr 

Russell highlighted the lack of detail and ambiguity in the exploration 
proposal by Boadicea and stated that it had not complied with the section 
58(1)(b) Mining Act requirement to provide details of the programme of 

work proposed. 

[61] The area the exploration licence is applied for is over a predominantly 
forested area in the South West of the State. The Quick Appraisal 

provided by DMP shows that the land the subject of the application 
comprises 93.7% state forest and 5.1% private land. It further shows that 

88% of the land is designated Water Reserve and 100% designated 
Dieback Risk Zone. 
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[62] Exploration licences grant the holders broad rights including allowing 

the holder to enter land with personnel, machinery and equipment and 
explore for minerals by digging pits, sinking bores, tunnelling, excavating 

and removing up to 1000 tonnes of earth and diverting any water (subject 
to the Rights in Water and Irrigation Act) to sink a well or bore or to use 

in connection with exploration of the land: s 66 Mining Act. 

[63] In relation to the objectors’ concerns regarding the environment, 

Boadicea referred to the standard conditions under s 63 Mining Act, 
including permission being required to use ground disturbing equipment, 

and additional conditions which can be imposed by the Minister on 
environmental grounds under s63AA and stated that it would remain 

cognisant of any such terms and conditions.  

 [64] I accept the evidence of the objectors that the land the subject of the 

application is an environmentally sensitive area both with regards to flora 
and fauna and water catchment. Despite Boadicea’s intention to comply 

with any environmental conditions imposed, I accept that mining (which 
includes exploration) in this area could potentially have adverse impacts 

on the environment, including forest conservation and water supply. I 
accept the evidence of the objectors that potential mining in the area 

could also adversely impact their tourism businesses, Pemberton Hiking 
and Canoeing and the Donnelly River Holiday Village, as well as other 

tourism businesses in the area which rely upon the natural local 
environment as part of their attraction. 

 [65] In response to these objections, Mr Dudley stated that this was an 
application for an exploration licence only, not an application for a 

mining lease and therefore concerns by the objectors at this stage were 
premature because firstly, the chances of finding a major deposit were not 

great and secondly, if the exploration results were positive then that 
would lead to an application for a mining lease, at which stage the 

objectors (and everybody else) would get another chance to object, at 
which time the objection would be more appropriately scrutinised.  

[66] Although this argument is, on the face of it, logical, it does not in fact 
accurately reflect the law under the Mining Act in Western Australia 

regarding the conversion of exploration licences into mining leases. 
Indeed, Western Australia, unlike any other Australian state, provides for 

a virtual automatic conversion of an exploration licence into a mining 
lease.  

[67] As outlined in paragraphs [52] to [54] above, sections 67(1) and 75(7) 

of the Mining Act confer on the holder of a current exploration licence 
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the right to apply for a mining lease over the land, which application the 

Minister ―shall … grant‖.  

[68] This right of conversion was said to be mandatory in Westralian 

Sands Ltd v Shire of Waroona (unreported, Perth Warden’s Court, 30 
January 1990, noted 9 AMPLA Bull 60).  Hunt on Mining Law of 

Western Australia [5
th

 edition] states at chapter 5.14 that this right of 
conversion is close to an absolute right which is potentially enforceable in 

the Supreme Court.   

[69] In my view, this ―strong‖ right of conversion of an exploration licence 
into a mining lease under the Mining Act of Western Australia, means 

that granting an exploration licence to an applicant could realistically 
result in its conversion to a 21 year mining lease with all the rights 
attributable to the holder of a mining lease under s 85 Mining Act. In the 

context of sections 67(1) and 75(7), it is not as simple as the conversion 
being a fresh application to which fresh objections can be made and then 

properly considered but it is, in fact, more of a ―fait accompli‖. 

[70] Whilst it is true that both exploration licences and mining leases are 
subject to standard conditions and environmental conditions (imposed by 

the Minister), in my view the strong right of conversion necessarily raises 
the bar in relation to applications for exploration licences. In this respect I 
agree with the decision of Warden Wilson in Darling Range South Pty 

Ltd v Ferrell [2012] WAMW 12 at [140] that ―detailed scrutiny of 
applications for exploration licences is even more important where there 

are competing land uses and private land …‖ and at [141] ―[t]hat elevates 
to a higher level the importance of the right to be heard of any persons 

who[s] rights, or for that matter land, may be affected by an application 
for an exploration licence …‖. 

[71] This does not necessarily mean that applications for exploration 

licenses will more likely be refused as a matter of principle. Each 
application must be determined on its own individual merits. It does 
mean, however, that they need to be more vigorously scrutinized. In my 

view, this means that applications for exploration licenses may need to be 
more specific as to their intentions, as to the area applied for and the 

method and details of any proposed program of work. Given the strong 
right of conversion, broad ranging and undetailed applications or 

applications which intend to provide more detail once the exploration 
licence is granted, may not be appropriate in cases where objections are 

raised. Given the strong right of conversion it is not enough to simply 
argue that concerns can be more appropriately visited at the mining lease 

application stage.  
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[72] In my view, it may be necessary, for example, that ―desktop reviews‖ 

on existing material be conducted before the application for exploration is 
made so that the application can then be made more specific. It may be 

that certain land and / or minerals being applied for can be excluded from 
the application and that the proposed methods of exploration can be 

refined accordingly, or it may be that specific conditions to the grant of 
an exploration licence may need to be more strenuously negotiated with 
objectors.   

[73] In the particular circumstances of this case, given the location and 

environmental sensitivity of the land the subject of the application and 
given the strong potential for the conversion of an exploration licence, if 

granted, to a mining lease, in my view the proposed methods of 
exploration and details of the program of work proposed as required by 

section 58(1) are insufficient in detail, in particular as to how they would 
specifically (as opposed to generally) apply over the different areas 

within  the application ie. to the State forest, to the private land, to the 
water catchment areas.  

[74] Accordingly I recommend to the Minister that the application for 
exploration licence 70/4570 by Boadicea Resources be refused. 

  

 

___________________________ 

Warden Hall 


