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BACKGROUND 

 

[1] On 13 January 2015 Mr Haythornthwaite lodged application for 

forfeiture 460290 against mining lease 24/376 held by Siberia Mining 

Corporation Pty Ltd [Siberia Mining] for non-compliance with 

expenditure conditions for the year ending 18 February 2015 

[Expenditure Year] pursuant to s 98 of the Mining Act 1978 WA [Mining 

Act]. 

 

[2] On 30 January 2015, Siberia Mining lodged a response, denying 

failure to comply with the expenditure conditions for the Expenditure 

Year.  

[3] The matter first appeared in the Kalgoorlie Warden’s Court on 17 April 

2015 when it was transferred to Perth Warden’s Court by consent. The 

matter then appeared in the Perth Warden’s Court on 12 June 2015 

whereupon orders were made by consent requiring the parties to 

exchange particulars. On 14 August 2015 and 2 October 2015 orders 

were made by consent extending the time allowed for this to occur.  On 

11 August 2015 regulation 144 particulars were filed on behalf of Mr 

Haythornthwaite. On 17 November 2015 regulation 144 particulars were 

filed on behalf of Siberia Mining. The matter was then further adjourned 

to various mention dates by consent.   

[4] On 9 March 2016, counsel for Siberia Mining wrote to counsel for Mr 

Haythornthwaite requesting that Mr Haythornthwaite provide financial 

details in relation to security for costs, failing which they were instructed 

to bring an application for security for costs. 

[5] On 29 March 2016 Siberia Mining lodged this interlocutory application 

for security for costs. The interlocutory application, seeks that: 

1. [Mr Haythornthwaite] give security for costs pursuant to 

regulation 167 of the Mining Regulations 1981(WA) in the 

amount of  $55,000, or such other amount as the Warden thinks 

fit, to be paid to the Director General of Mines within 7 days of 

the date of this order. 

2.  Applications for forfeiture 460290 affecting Mining Lease 

24/376 be stayed until security for costs has been paid by [Mr 

Haythornthwaite] to the Director General of Mines pursuant to 

order 1. 
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3.  [Mr Haythornthwaite] pay [Siberia Mining’s] costs of the 

interlocutory application, such amount to be taxed by the 

Mining Registrar if not agreed by the parties. 

4.  [Siberia Mining’s] costs of the interlocutory application, as 

agreed or taxed pursuant to order 3, be paid by the Director 

General of Mines to [Siberia Mining] from the funds paid by 

[Mr Haythornthwaite] pursuant to order 1.  

[6] The interlocutory application was supported by an affidavit by Lauren 

Alexandra Shave, lawyer of Gilbert + Tobin, sworn on 24 March 2016 

[Ms Shave’s Affidavit].  

[7] Mr Haythornthwaite opposed the application for security for costs. 

[8] On 6 April 2016 programming orders were made by consent for Mr 

Haythornthwaite to file any affidavit in opposition to the interlocutory 

application and for both parties to file written submissions. The matter 

was adjourned to 15 June 2016 for hearing. 

[9] No evidence by way of affidavit was filed on behalf of Mr 

Haythornthwaite for the hearing date of 15 June 2016. Siberia Mining 

filed written submissions dated 20 May 2016 and Mr Haythornthwaite 

filed written submissions dated 3 June 2016. 

THE  HEARING ON 8 JUNE 2016 

[10] No additional evidence was given at the hearing. For Siberia Mining, 

counsel relied on Ms Shave’s affidavit and the submissions dated 20 May 

2016. Counsel for Mr Haythornthwaite relied on the submissions dated 3 

June 2016. Both parties made further oral submissions at the hearing on 

15 June 2016. 

Ms Shave’s Affidavit 

[11] In her affidavit Ms Shave stated that a Landgate register search 

showed that the only real property held by Mr Haythornthwaite in 

Western Australia was Lot 401 on Plan 137888 which was held in joint 

tenancy with Annette Vrona Haythornthwaite and which was mortgaged 

to the National Australia Bank. It further stated that a search of the 

Department of Mines and Petroleum’s [DMP] register showed that Mr 

Haythornthwaite was the former registered holder or applicant of 12 
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mining tenements in Western Australia. It stated that on 9 March 2016, 

Siberia Mining’s solicitors, Gilbert + Tobin, wrote to Mr 

Haythornthwaite’s solicitors, Lawton Lawyers, outlining their concerns 

about the strength of Mr Haythornthwaite’s application for forfeiture and 

raising concerns about security for costs. They requested that Mr 

Haythornthwaite provide details of his current financial position and 

advised that if they did not receive such information they would file an 

application for security for costs. Ms Shave’s Affidavit stated that the 

requested information was not provided and the application for security 

for costs was made. 

The Submissions 

[12] In essence, Siberia Mining submitted that: 

1. Siberia Mining as the respondent in the forfeiture application will 

incur significant costs in defending the forfeiture application 

brought against them by Mr Haythornthwaite; 

2. Mr Haythornthwaite does not have a prima facie case for forfeiture. 

3. If Mr Haythornthwaite’s application for forfeiture is unsuccessful, 

there is real prospect that he will be ordered to pay costs under 

regulation 165(2) of the Mining Regulations. 

4. The only real property held in Western Australia by Mr 

Haythornthwaite is mortgaged and held in joint tenancy. If a costs 

order made against Mr Haythornthwaite the property cannot 

therefore be sold in satisfaction of the costs order.  

5. An inference can be drawn from Mr Haythornthwaite’s former 

tenements that he does not have the financial capacity to meet the 

expenditure obligations on the tenements. 

6. An inference can be drawn from Mr Haythornthwaite’s failure to 

lead evidence in opposition to the security for costs application that 

any evidence if led might not assist his case. 

7. The security for costs application has been brought promptly. 

[13] In essence, Mr Haythornthwaite submitted that:  

1. Regulation 165(1) provides that each party bears its own costs. 

2. Under the policy of the legislation, applicants for forfeiture should 

not be deterred from bringing applications by the potential of large 
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or prohibitive costs orders being made against them and as such 

orders for security for costs should be used sparingly. 

3. By his particulars Mr Haythornthwaite has disclosed a prima facie 

case and in the absence of evidence to the contrary, the claim 

should be regarded as bona fide and with a reasonable prospect of 

success.  

4. Even if costs were ordered, there is no evidence that Mr 

Haythornthwaite could not meet an order for costs. The onus is on 

Siberia Mining to prove that Mr Haythornthwaite would be unable 

to pay the costs. Mr Haythornthwaite does not have to provide 

evidence. 

5. The amount of costs claimed is excessive. 

THE LAW  

[14] The security for costs application arises in the context of Siberia 

Mining having to defend a forfeiture application brought against it for 

alleged non-compliance with expenditure conditions. It goes without 

saying that defending the forfeiture application will incur legal costs. 

[15] Regulation 165 of the Mining Regulations 1981 (WA) [Mining 

Regulations] provides that: “Except as ordered under this regulation, 

regulation 139 or 142, each party is to bear the other’s costs”. This is 

qualified however by regulation 165(2) which states: “In addition to the 

power to award costs under regulations 139 or 142, a warden hearing and 

determining proceedings under Division 2 … may make an order for a 

party’s costs to be paid by another party”. Division 2 proceedings include 

applications for forfeiture made under s 98 of the Mining Act 1978 (WA) 

[Mining Act].  

[16] The power to order security for costs is set out in reg 167 of the 

Mining Regulations: 

 “(1) A warden may, on application by a respondent in proceedings 

under Division 2, order an applicant in the proceedings to give 

security for costs. 

  (2) If an order is made under subregulation (1), moneys 

comprising the security are to be paid to the Director General 

of Mines who shall hold the money and disburse it in 

accordance with any order of the warden.” 
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[17] Regulations 165 and 167 were introduced in 2007 by the Mining 

Amendment Act 2004 and the Mining Amendment Regulations 2007. 

The amendments represented a change in the warden’s ability to order 

costs in forfeiture applications. Although I accept that the “jealous 

neighbour” system of self-regulation of mining tenements in forfeiture 

applications is fundamental to the general legislative policy of the Mining 

Act and Mining Regulations, this must now be balanced with the 

introduction of regs 165 and 167, that allow a successful party in 

forfeiture applications to recover costs and obtain security for costs.  

[18] Warden Calder in Berkley Resources Ltd v Limelight Industries Pty 

Ltd [2010] WAMW 8 commented at [34]: “… Parliament must be taken 

to have intended to have given tenement holders who successfully 

defended applications for forfeiture of their tenements some scope to 

recover … reasonably and properly incurred costs in defending the 

application.”  He said further at [39]: “In my opinion it cannot be said 

that it will only be in extreme cases that security for costs will be ordered. 

That is not to say, however, that the intention of the legislation is to 

abandon the jealous neighbour principle or to cripple it”. 

[19] Warden Wilson in Fox Radio Hill Pty Ltd v Australian Iron Ltd 

[2010] WAMW 21at [42] stated that: “The fundamental change to the 

intention and policy of the legislation concerning costs is, in my opinion, 

a signal to prospective applicants for forfeiture that such applications 

should be reasonably based with some reasonable prospect of success, 

and not merely used as a tool to lever some advantage over a tenement 

holder, as often occurs, potentially for some form of gain, and without 

risk of costs being imposed against an applicant if the application is 

withdrawn or if they are unsuccessful after hearing”.  

[20] It was submitted by counsel for Mr Haythornthwaite that following 

the decisions of Warden Calder in Brosnan v Meridian Mining Ltd [2013] 

WAMW 1 and Warden Wilson in Landtec Pty Ltd v Dixon & Others 

[2016] WAMW 8, that costs under reg 165(2) are only to be awarded if 

there are circumstances that justify a departure from regulation 165(1). I 

do not accept this interpretation and prefer the interpretation in “Hunt on 

Mining Law in Western Australia” [Hunt, Kavenagh and Hunt: 2015; 5
th
 

Edition, Federation Press] at [14.1.12] that “the better view is that 

normally a successful party would be entitled to costs unless there are 

circumstances that justify a departure”. In my view, if costs in forfeiture 

applications were to follow the same considerations as costs in other Part 

IV proceedings, then there would have been no need for the legislators to 

insert reg 165(2). To the contrary, reg 165(2) expressly provides that 

costs may be ordered in applications for forfeiture. The power is still 
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discretionary however the applicant or respondent does not have to show 

that the other party has engaged in conduct that is frivolous, vexatious or 

occasioning undue delay to apply for costs, as is required for objections 

to tenements or exemption applications.  

 [21] Other than reg 167 allowing a warden to order security for costs, no 

further guidance on this is provided in the Mining Act or Mining 

Regulations. Security for costs is also provided for in Order 25 of the 

Supreme Court Rules and s 1335 of the Corporations Act 2001 (Cth) and 

some guidance can be provided from an analysis of the law and cases 

arising from these provisions. Care must be taken however as the warden 

in forfeiture proceedings acts administratively, not judicially, and the 

respondent to the application for security for costs is, in this matter, an 

individual not a corporation.  

[22] Order 25 Rule 1 of the Supreme Court Rules states that “no order 

shall be made merely on account of the poverty of the plaintiff or the 

likely inability of the plaintiff to pay any costs awarded against him or 

her.”  Order 25 Rule 2 sets out some (limited) grounds where security for 

costs can be ordered. Order 25 Rule 3 states that: “The granting of 

security shall be in the discretion of the Court, and in determining 

whether an order should be made the Court shall take into consideration:  

a) the prima facie merits of the claim; 

b) what property within the jurisdiction may be able to satisfy 

an order for costs against the plaintiff; 

c) whether the normal processes of the Court would be 

available within the jurisdiction for enforcement of any order 

for costs made against the plaintiff.” 

[23] Civil Procedure Western Australia by Kendall and Curthoys states at 

[25.0.1] that “the discretion to order security for costs is unfettered, and 

depends on an examination of all the relevant circumstances. The 

circumstances in which the discretion should be exercised cannot be 

stated exhaustively. They will vary from case to case …”. At [25.1.2] it 

comments that “the mere fact of the poverty of the plaintiff will not 

necessarily be sufficient to justify the making of an order, though one of 

the primary issues to be considered in exercising the discretion is whether 

the plaintiff will be able to meet an order for costs if he or she fails in the 

action. See Sarac v Croatian House Hrvatski Dom (Inc) (WASC, Full 

Court, Lib No 950675, 12 December 1995, unreported, BC 9500144).” 

[24] There are a number of well established guidelines in determining 

security for costs applications: see KP Cable Investments Pty Ltd v 
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Meltglow Pty Ltd (1995) 56 FCR 189; Sugarloaf Hill Nominees Pty Ltd 

as trustee for the Richard and Anna Trust v Rewards Projects Ltd [2011] 

WASC 19; and Fox Radio Hill Pty Ltd v Australian Iron Ltd [2010] 

WAMW 21. These guidelines were accepted by both parties in their 

submissions.   

[25] In my view, following these established guidelines, the relevant 

factors relating to the exercise of the discretion to order security for costs 

in this case are: 

i. whether the application for security for costs has been brought 

promptly; 

ii. the prima facie merits (strength and bona fides) of Mr 

Haythornthwaite’s application for forfeiture and whether it has a 

reasonable prospect of success;  

iii. what property within the jurisdiction may be able to satisfy an 

order for costs against Mr Haythornthwaite; 

iv. whether the normal processes of the Court would be available 

within the jurisdiction for enforcement of any order for costs made 

against Mr Haythornthwaite; and  

v. whether the application for security for costs is oppressive in the 

sense that it is being brought to deny an impecunious applicant (Mr 

Haythornthwaite) the right to litigate. 

APPLICATION OF THE RELEVANT FACTORS  

Whether the Application for Security for Costs has been brought 

promptly  

[25] In his written submissions Mr Haythornthwaite disputed that the 

application for security for costs had been brought promptly, however in 

oral submissions by his counsel at the hearing, it was conceded that he 

didn’t have much of an argument on this point.  

[26] Although the application for security for costs was brought some 14 

months after the application for forfeiture was lodged, given the history 

and stage of the proceedings (prior to the substantive matter being listed 

for hearing and prior to any programming orders as to the filing of any 

evidence) I am satisfied that the application for security for costs was 

brought promptly.  
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The Merit (Strength and Bona Fides) of Application for Forfeiture  

 [25] At this stage of the proceedings, no evidence has been filed or been 

ordered to be filed in relation to the substantive forfeiture application.  

[26] Regulation 154 of the Mining Regulations provides that the warden is 

not bound by the rules of evidence and may inform himself or herself of 

any matter in any manner he or she considers appropriate. I therefore 

have had regard to the regulation 144 particulars filed by the parties in 

consideration of the merit of the application for forfeiture.  

[27] Regulation 144 of the Mining Regulations provides for both the 

applicant and respondent in forfeiture proceedings to lodge a statement of 

particulars containing: a) a summary of the facts relevant to the 

application or response; b) the legal basis of the application or response; 

c) the basic contentions of the person making the application or response; 

and d) a list of any documents that the applicant or respondent might 

tender in evidence at the substantive hearing of the proceedings. 

[28] It is agreed by the parties (from the particulars) that the minimum 

required expenditure for mining lease 24/376 for the Expenditure Year 

was $29,333. The amount claimed to have been expended by Siberia 

Mining in the Form 5 operations report [the Form 5] was $32,000, being 

an amount in excess of the required minimum.  

[29] In paragraph 4 of his regulation 144 particulars, Mr Haythornthwaite 

claims that other than the amounts claimed for rent and rates totaling 

$9,360, no expenditure was actually made in respect of the tenement, 

leaving a shortfall of expenditure of $19,973. He gives no summary of 

any factual basis relevant to this claim. In paragraph 5, he claims that the 

claimed expenditure of $5, 866 in respect to “administration” is not 

claimable where there has been no actual expenditure on the tenement 

other than rent and rates. Again, he gives no summary of any factual basis 

relevant to this claim. Mr Haythornthwaite essentially makes bare 

assertions but provides no summary of facts to support them. In my view, 

based upon the material before me, Mr Haythornthwaite does not have a 

strong prima facie case.  

[30] Having claimed expenditure in excess of the minimum in the Form 5, 

and following the principle applied in Commercial Properties Pty Ltd v 

Italo Nominees Pty Ltd (unreported, WASC, FC, 16 December 1988, Lib 

No 7427, noted 8 AMPLA Bull 62), Siberia Mining have a prima facie 

defence. In addition, in its regulation 144 particulars, Siberia Mining sets 
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out the factual basis of its claimed expenditure for the Expenditure Year: 

being $23, 275 on or in connection with exploration; $9,360 on rent and 

rates; and $5,866 on administration and overheads (it is noted that this 

amounts to 20% of the minimum expenditure, being the maximum 

claimable under regulation 96C(3) of the Mining Regulations).  Siberia 

Mining further states the exploration expenditure related to x-ray 

fluorescent sampling carried out on 1 and 12 February 2015, followed up 

by desktop reviews, as well as environmental evaluation and 

rehabilitation work. This expenditure appears, prima facie, to be in 

mining or in connection with mining of the tenement. For these reasons I 

am of the view that Siberia Mining appears to have at least a prima facie 

defence.   

Property Within the Jurisdiction.  

[31] Ms Shave’s Affidavit referred to a property search of Landgate which 

revealed that Mr Haythornthwaite was the registered owner of Lot 401 on 

Plan 137888 in Western Australia but that the property was held in joint 

tenancy with Annette Vrona Haythornthwaite and that the search showed 

it was mortgaged to the National Australia Bank.  

[32] In its written submissions Siberia Mining submitted that “if a costs 

order against Mr Haythornthwaite is not satisfied, the Property cannot 

therefore be sold in satisfaction of the costs order”. Reference was 

subsequently made to s 67 of the Civil Judgments Enforcement Act 

2004(WA) which provides that a jointly held property can only be sold 

with the other person’s consent. This does not mean that the property 

cannot be sold (it can if consent is obtained) though it raises a potential 

barrier if this consent is not obtained. Another option, other than the sale  

of the property, may include re-financing against the property. The real 

property was therefore a potential source of security for costs though the 

difficulty was that there was no evidence as to the equity in the property. 

Mr Haythornthwaite did not provide any evidence as to this (or at all). It 

was submitted on behalf of Mr Haythornthwaite that the fact the search 

showed the property has been mortgaged since 1996 meant that the 

warden could infer that it had substantially been paid off, though without 

any evidence this was mere speculation. 



 [2016] WAMW 11     
 

 

 Page  12 

[33] Siberia Mining submitted that the DMP register search showing that 

Mr Haythornthwaite had lodged and subsequently withdrawn, forfeited, 

surrendered, allowed to expire or been refused 12 tenement applications 

meant that an inference could be drawn that Mr Haythornthwaite does not 

have the financial capacity to meet the expenditure requirements on the 

tenements. This inference is not in my view reasonably open on the 

information at hand and there are other equally competing inferences that 

could reasonably be drawn.  

Whether Normal Processes of the Court Available for Enforcement of 

any Order for Costs  

[34] As referred to in paragraphs [20] and [21] above, Mr Haythornthwaite 

does have real property against which enforcement proceedings could be 

brought. Whether the equity in the property would be sufficient to meet 

any potential costs order is however unknown.  

Whether Application for Security of Costs is Oppressive to Impecunious 

Applicant 

[35] Again, the only evidence of Mr Haythornthwaite’s financial position 

is that he holds property in joint tenancy and which is mortgaged. In the 

absence of any evidence as to the equity in that property or as to any 

other assets, it is not possible to determine whether Mr Haythornthwaite 

is “impecunious” or otherwise.  

RECALLING OF THE MATTER  

[36] After the hearing on 15 June 2016 the matter was adjourned for a 

reserve decision. On 20 June 2016 the matter was recalled. 

[37] Regulation 154 provides that as warden in these proceedings, I am  

not bound by the rules of evidence and may inform myself of any matter 

in any manner I consider appropriate. Regulation 170(2) provides that I 

may also make an order or give a direction on my own initiative.  

[38] Based upon my findings that: (i) Upon the information before me, Mr 

Haythornthwaite did not have a strong prima facie case; (ii) that if 

unsuccessful costs may be awarded against him under reg 165(2); (iii) 

that the court has a discretion to order security for costs under reg 167; 

and (iv) although he does have property which could potentially provide 
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security for costs the equity in the property was unknown: the matter was 

recalled to the court on 20 June 2016 and the following order was made: 

 “Mr Haythornthwaite file and serve affidavit evidence, and annexing 

any relevant bank statements, as to the current equity in Lot 401 on 

Plan 137888, by close of business 27 June 2016 and in default there 

will be an order that Mr Haythornthwaite pay to the Director General 

of Mines the sum of $20,000 by way of security for costs on a date to 

be fixed”.  

[39] Although Ms Shave’s Affidavit annexed a draft bill of costs in the 

sum of $55,000 for costs likely to be incurred, Siberia Mining’s 

application is for security for costs in the sum of $55,000 “or such other 

amount as the Warden thinks fit”. Taking into account that the hearing of 

this matter would likely take no more than one day, taking into account 

that the bill of costs is an estimate only and has not been taxed, I am of 

the view that $20,000 is a sufficient amount by way of security for costs.   

AFFIDAVIT OF MR LAWTON SWORN 27 JUNE 2016 

[40] Following the order of 20 June 2016, an affidavit of Garry Hamilton 

Lawton [Mr Lawton’s Affidavit] sworn 27 June 2016 was filed on behalf 

of Mr Haythornthwaite.  

 

[41] The affidavit was not sworn by Mr Haythornthwaite but by his 

solicitor, Mr Lawton, on the basis that “where facts are not within my 

own knowledge the source of such facts as deposed to and I believe such 

facts to be true”.  

[42] Mr Lawton’s Affidavit stated that Mr Lawton was advised by Mr 

Haythornthwaite that: the value of the Property was in excess of 

$800,000; that Annette Varona Haythornthwaite no longer had an interest 

in the property having been paid out in a Family Court Settlement; and 

that the debt to the National Australia Bank had been paid out in full.  

[43] In addition, Mr Lawton’s Affidavit stated that he was advised by Mr 

Haythornthwaite that amongst other assets he had account with the 

National Australia Bank with a substantial cash balance. Annexed to Mr 

Lawton’s Affidavit was a copy of a current bank statement of the account 

showing a substantial closing balance at 21 June 2016.  
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CONCLUSION 

[44] The matter was again recalled on 29 June 2016 and further 

submissions were made by both parties in the light of the information 

provided in Mr Lawton’s Affidavit and in relation to the issue of costs. 

[45] Based on Mr Lawton’s Affidavit I am satisfied that Mr 

Haythornthwaite has property and assets capable of satisfying any costs 

order made in these forfeiture proceedings. Accordingly, I make no order 

as to security for costs. 

COSTS OF INTERLOCUTORY APPLICATION 

[46] In my view, these proceedings were completely avoidable. Had Mr 

Haythornthwaite provided Siberia Mining with information about his 

capacity to meet any costs order, as requested in its solicitors’ letter to 

him dated 9 March 2016, these proceedings would likely not have 

proceeded. In my view, Siberia Mining’s application for security for costs 

was bona fide and not unwarranted. 

[47] Once the application for security for costs had been brought, had Mr 

Haythornthwaite provided affidavit evidence of his capacity to meet any 

costs order prior to hearing then the matter would unlikely have 

proceeded to hearing.  

[48] It was only after the matter was recalled on 20 June 2016 and Mr 

Haythornthwaite ordered to file such evidence that it was forthcoming.  

That Mr Haythornthwaite earlier chose not to provide such information 

was his choice. However, as a result, it has necessitated these 

proceedings.  

[49] Regulation 165(2) provides that a warden hearing and determining 

proceedings under Division 2, including an interlocutory application, may 

make an order for a party’s costs to be awarded by another party. 

Although no order for security for costs has been ordered against Mr 

Haythornthwaite, in my view, for the reasons given above, it is 

appropriate that Mr Haythornthwaite pay the costs of this application. 

Accordingly I order that Mr Haythornthwaite pay Siberia Mining’s costs 

of the interlocutory application to be taxed if not agreed.  

 

 

 

__________________ 

Warden Hall 


