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Result:  

 

Held that the Warden’s Court does not have the jurisdiction to hear an 
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miscellaneous licence. Held that the doctrine of collateral challenge is not 
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BACKGROUND 

 

[1] Stone Dimensions Australia Pty Ltd [Stone Dimensions] and Pilbara 

Stone Pty Ltd [Pilbara Stone] both produce dolomite marble. Stone 

Dimensions Australia Pty Ltd conducts its mining operations on Mining 

Lease 08/149. Pilbara Stone Pty Ltd conducts its mining operations on 

Mining Lease 08/477. 

[2] On 19 June 2012 Stone Dimensions applied for Miscellaneous Licence 

08/085 [Miscellaneous Licence] for the purposes of a road to use to cart 

stone from its quarry to another location. Pilbara Stone objected to the 

grant of the Miscellaneous Licence. 

[3] A portion of the Miscellaneous Licence applied for passed over a 

property described as Certificate of Title Volume 2184 Folio 248 [the 

Property]. On 3 May 2013 Stone Dimensions obtained the written 

consent of the previous registered proprietor of the Property, Bogle Super 

Pty Ltd, to grant the Miscellaneous Licence. 

[4] The application for Miscellaneous Licence L08/085 and its objection 

were heard on 6 and 7 May 2013 before Warden Tavener and a decision 

delivered on 30 May 2013 [see Stone Dimensions Australia Pty Ltd v 

Pilbara Stone Pty Ltd [2013] WAMW 12] whereby Warden Tavener 

determined that: 

“The application be granted (on completion of all other requirements) 

with the standard conditions and an additional condition of only one 

truck per day by the applicant to pass through the tenement [08/477].” 

[5] On 2 July 2014 Cherrybrook Pty Ltd [Cherrybrook] became the 

registered proprietor of the Property, following the execution of a sale 

and purchase agreement.  

[6] On 6 July 2014 Miscellaneous Licence 08/085 was recorded in the 

Department of Mining and Petroleum register as having commenced. 

[7] On 16 September 2015 Stone Dimensions lodged Plaint 474494 

against Cherrybrook claiming that Stone Dimensions and Cherrybrook 

had failed to agree on the amount of compensation payable for the use of 

the Miscellaneous Licence and seeking that the warden assesses the 

compensation payable for use of the Miscellaneous Licence insofar as it 

traverses the Property. 
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[8] On 7 October 2015 Cherrybrook and Pilbara Stone Dimensions lodged 

a Response and Counterclaim claiming that at the time of the grant of the 

Miscellaneous Licence, Cherrybrook, as the private owner of the Property 

and Pilbara Stone, as the occupier of the Property, did not consent to the 

grant of the Miscellaneous Licence (as required by s 23(2) of the Mining 

Act) and that consequently the Miscellaneous Licence was incapable of 

grant. The Respondents therefore seek a declaration that that the portion 

of the Miscellaneous Licence that is over the same land as the Property 

was not capable of grant and seek rectification of the register. 

[9] On 16 December 2015 Stone Dimensions lodged a Response to 

Counterclaim denying the counterclaim. 

[10] Arising from these proceedings, counsel for the Plaintiff [Plaintiff] 

and counsel for the Respondents [Respondent] agreed that there were two 

questions to be determined as a preliminary issue by the court: 

1. Does the warden’s court have jurisdiction to hear an application for 

a declaration as to the invalidity of a miscellaneous licence? 

[question one] And 

2. Does the warden’s court have power to declare a miscellaneous 

licence invalid? [question two] 

[11] The Respondent and Plaintiff filed written submissions in relation to 

these two questions dated 15 April 2016 and 10 May 2016 respectively. 

In those submissions both parties agreed that if the answer to question 

one was “no”, then there was no need to consider question two. In 

addition to this, the Respondent filed submissions in response dated 31 

May 2016 and the Plaintiff filed submissions in response dated 15 June 

2016. 

[12] In the Respondent’s submissions in response dated 31 May 2016 a 

supplementary issue of “collateral challenge” was raised. Subsequently 

further submissions were filed by the Plaintiff dated 17 June 2016 and by 

the Respondent dated 20 June 2016 on whether the doctrine of collateral 

challenge was applicable in the circumstances.  

[13] Further oral submissions were made by both parties on 23 June 2016. 

[14] I intend to deal with question one and two, as originally proposed, and 

then deal with the issue of collateral challenge. 
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Question One 

The Legislation 

[15] The Mining Act 1978 (WA) [Mining Act] is described in its heading 

as “an Act to consolidate and amend the law relating to mining and for 

incidental and other purposes.” It establishes the law and regulates the 

practice of mining in Western Australia. Section 10 provides that the 

Mining Act is administered by “the Minister”. Section 11 establishes 

what is currently known as the Department of Mines and Petroleum, set 

up to assist the Minister. Section 13 sets up the appointment of wardens 

who are authorised and empowered to preside in a warden’s court. Part 

VIII of the Mining Act sets out the establishment of the warden’s court. 

Section 132 sets out the jurisdiction conferred on the warden’s court. 

Section 134 then sets out specific and general powers of the warden’s 

court within that jurisdiction. Under s 134(5), in matters within its 

jurisdiction, the warden’s court has the same civil powers as the Supreme 

Court. Under s 136 the practice and procedure of the warden’s court are 

the same Magistrate’s Court established under the Magistrate’s Court 

(Civil Proceedings) Act 2004. Section 147 provides that an appeal from 

the warden’s court lies to the Supreme Court. The powers set out in Part 

VIII of the Mining Act are referred to as the warden’s “judicial 

functions”. Section 162(r) of the Mining Act allows the Governor to 

make regulations regulating the practice and procedure in warden’s 

courts. Proceedings in wardens courts are thereby regulated in Part VII of 

the Mining Regulations (WA) 1981 [Mining Regulations].  

[16] In addition to the judicial functions of the warden’s court under Part 

VIII of the Mining Act, the warden also has “administrative functions”. 

Section 162(2)(ra) of the Mining Act allows the Governor to make 

regulations which prescribe and regulate the powers, functions and duties 

of a warden in proceedings in respect of an application or objection under 

Part IV of the Act (Part IV proceedings). A warden’s powers in 

exercising his or her administrative functions in Part IV proceedings are 

set out in Part VIII of the Mining Regulations. Under reg 154 the warden 

is not bound by the rules of evidence and may inform himself or herself 

as he or she considers appropriate. Under s 160C of the Mining Act no 

right of appeal lies from a decision, order or recommendation of a warden 

on an application for a mining tenement under Part IV proceedings. A 

warden’s administrative decisions may, however, be reviewed by the 

Supreme Court by way of a declaratory order if the warden is acting 

outside his or her jurisdiction or has made an error of law, pursuant to the 
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power expressly conferred on the Supreme Court by s 16 of the Supreme 

Court Act 1935. 

[17] The decision of Warden Tavener granting the Miscellaneous Licence 

on 30 May 2013 [see Stone Dimensions Australia Pty Ltd v Pilbara Stone 

Pty Ltd [2013] WAMW 12] was an administrative decision made under 

Part VIII of the Mining Regulations. 

[18] The plaint and counterclaim proceedings are judicial proceedings 

under Part VIII of the Mining Act.  

[19] It is not in dispute that the subject of the plaint, being a claim for 

compensation under s 123 of the Mining Act is within the jurisdiction (s 

132(1) (k)) and power (s 134(3)) of the warden’s court. 

[20] The issue pertaining to question one is whether the declaration sought 

by the Respondent in its counterclaim, namely that “the portion of the 

Miscellaneous Licence that is over the same land as the Property was not 

capable of grant” comes within the jurisdiction of the warden’s court as 

prescribed by s 132.   

[21] Section 132(1) states: 

“A warden’s court has jurisdiction to hear and determine all such 

actions, suits and other proceedings cognizable by any court of civil 

jurisdiction as arise in respect of — 

 (a) the area, dimensions, or boundaries of mining tenements; 

 (b) the title to, and ownership or possession of, mining 

tenements or mining products; 

 (c) water to be used for mining and any questions or disputes 

relating thereto; 

 (d) trespass or encroachment upon, or injuries to, mining 

tenements; 

 (e) specific performance of contracts relating to mining 

tenements or mining; 

 (f) transfers and other dispositions of, and charges upon, 

mining tenements; 

 (g) trusts relating to mining tenements or mining; 

 (h) partnerships relating to mining tenements or mining, the 

existence, formation, and dissolution thereof, the taking of 

accounts connected therewith, the contribution of the 

partners as between themselves and the determination of all 

questions arising between the partners; 
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 (i) contribution by or between persons holding joint or several 

interests in mining tenements towards rent or other 

expenses in relation thereto; 

 (j) encroachment or trespass upon, or injury to, land by reason 

of mining, whether the land is held under this Act or 

otherwise; 

 (k) encroachments upon, injuries to, and matters affecting 

roads, tramways, railroads or other property of whatever 

kind constructed, held or occupied under this Act; 

 (l) the partition, sale, disposal, or division of any mining 

property, or the proceeds thereof, held by 2 or more 

persons having conflicting interests therein, 

  

 and generally all rights claimed in, under or in relation to any mining 

tenement or purported mining tenement, or relating to any matter in 

respect of which jurisdiction is under any provision of this Act 

conferred upon the warden’s court.” 

Submissions 

[22] As outlined in paragraphs [11] to [13] above, parties for both sides 

made numerous submissions, written and oral. I don’t’ intend to go over 

all of the submission made but will refer to those I found relevant in my 

determination of the matter. Counsel for both parties also referred to 

numerous authorities. It was conceded that there were no authorities 

directly on issue. Again I don’t intend to refer to all the authorities cited 

but only those I found relevant in my determination of the matter. 

[23] In the Respondent’s submissions dated 15 April 2016, the Respondent 

referred to the analysis of s 132 by Barker J in Global Doctor Ltd v 

Hodgkinson & Anor [2003] WASCA 119 [Global Doctor] as being 

instructive in this case. It was submitted that the jurisdiction of the 

warden’s court under s 132(1) was enlivened because “[i]f part of the 

Miscellaneous Licence was not capable of grant … the plaintiff would 

have no right under the Miscellaneous Licence to … a determination of 

compensation … pursuant to section 123(3)” (paragraph 28). Therefore 

the issue of whether the grant of the Miscellaneous Licence was valid or 

not “relates to … rights claimed in, under or in relation to a ‘purported 

mining tenement’” (ie. under the last paragraph of s 132(1)).  
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[24] In their submissions dated 31 May 2016 the Respondent referred to 

the acknowledgment of Global Doctor in Pilbara Iron Ore Pty Ltd v 

Ammon [2008] WASCA 202 at [34] and Pilbara Iron Ore Pty Ltd v 

Ammon per Templeman J [2008] WASCA 108. The Respondent also 

referred to the analysis of s 132(1) by Justice Le Miere in Hawks v 

Shadmar [2004] WASC 252 [Hawks] and the “three limbs” of s 132(1). 

The Respondent acknowledged the distinction between the jurisdiction of 

the warden sitting as the warden’s court and the administrative powers 

conferred on the warden but submitted that this did not diminish the 

jurisdiction of the warden’s court in a determination for compensation. It 

was submitted that giving full and proper meaning to the words in the 

Mining Act gave the warden’s court jurisdiction in this matter. It was 

submitted that the warden’s court “is seized of jurisdiction if a proceeding 

for a declaration can be characterised ‘as one relating to any matter in 

respect of which jurisdiction is under any provision of this Act conferred 

upon either the Warden’s Court’: see Global Doctor at [65]”. The 

Respondent also submitted that the warden’s court had particular 

additional jurisdiction conferred upon it under s 123(8) of the Mining Act 

to “give judgment [in a plaint for compensation] or make a determination 

as to the compensation payable”.  

[25] In in oral submissions made in court on 23 June 2016, it was 

submitted, by reference to Barker J in Global Doctor at [57], that the 

issue of the validity of the Miscellaneous Licence was more than “a 

sufficient connection between a proceeding in question and the 

touchstones of the jurisdiction set out in s 132(1) of the Mining Act”. It 

was further submitted that, in fact, the counterclaim came within all three 

limbs of s 132(1) as set out by Le Miere J in Hawks: (i) under the last 

paragraph of s 132(1) (as set out above); (ii) directly under subsections 

132(1)(a) (being an action in respect of the area, dimensions or 

boundaries of a mining tenement), 132(1)(b) (being an action in respect 

of the title to a mining tenement) and 132(1)(j) (being an action in respect 

of encroachment or trespass upon land by reason of mining); and (iii) 

under s 123. When asked if what the Respondent was claiming amounted 

to judicial review, the Respondent submitted that the court needed to look 

at the jurisdiction and that if the power was there the court could do it and 

should not baulk at the consequences. The Respondent referred to the co-

extensive powers of the warden’s court and the Supreme Court as held in 

Pilbara Iron Ore Pty Ltd v Ammon [supra]. 

 [26] The Plaintiff argued that the counterclaim for the declaration did not 

come under any of the specific areas outlined in section 132(1)(a) to (l)  

(those subsections being matters of property, money and private rights) 

and nor could it be characterised as an action that “arises in respect of … 
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generally all rights claimed in, under or in relation to any mining 

tenement or purported mining tenement, or relating to any matter in 

respect of which jurisdiction is under any provision of this Act conferred 

upon the warden’s court” as specified in the last paragraph of section 

132(1).  

[27] The Plaintiff accepted the analysis of s 132(1) by Barker J in Global 

Doctor and the 3 limbs of s 132(1) as determined by Le Miere J in Hawks 

but submitted that the declaration sought in Respondent’s counterclaim 

did not properly come within these analyses. 

[28] The Plaintiff submitted that the Miscellaneous Licence had been 

granted by Warden Tavener as per his decision in Stone Dimensions 

Australia Pty Ltd v Pilbara Stone Pty Ltd [2013] WAMW 12. It was 

submitted that what was really being sought by the Respondent by way of 

the counterclaim was a “challenge/dispute/appeal to the decision of 

Warden Tavener. It was submitted that whilst the warden’s court may 

have the power to grant declaratory relief (for matters within its 

jurisdiction), the general jurisdiction conferred by section 132(1) did not 

extend to what would in effect be a judicial review of an administrative 

action. It was submitted that the Supreme Court has the inalienable 

review jurisdiction in this State, properly conferred by s 16 of the 

Supreme Court Act 1935 (WA). Further s 132(1) confers “civil 

jurisdiction” not “appellate jurisdiction” on the warden’s court. The 

Plaintiff submitted that section 160(C) of the Mining Act specifically 

restricts appeals from decisions to grant or refuse mining tenements and 

to interpret the jurisdiction of section 132(1) otherwise was not the 

intention of the Mining Act. The Plaintiff referred to Le Miere J in Hawks 

where it was held at [82] that once a warden had made a recommendation 

to the Minister (in that case regarding the granting of an exploration 

licence) then “the warden was then functus officio and any attempt to re-

exercise the power is ultra vires”. It was submitted that the same principle 

extended to grants of tenements made directly by the warden as in the 

case for miscellaneous licences.  

Conclusion on Question One 

[29] I agree with the submissions by the Plaintiff that the declaration 

sought in the counterclaim effectively amounts to an attempt to have the 

warden’s court judicially review a decision of the warden sitting 

administratively to grant a tenement under Part IV proceedings.  

[30] The power to grant the Miscellaneous Licence was exercised under s 

91(1) of the Mining Act, being an administrative function of the warden 
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under Part IV of the Mining Act. The procedure for the warden’s 

administrative jurisdiction is governed by Part VIII of the Mining 

Regulations. An appeal lies to the Minister from the warden’s refusal to 

grant a miscellaneous licence or from its grant subject to conditions 

which the applicant considers unreasonable: s 94(3) Mining Act, reg 

91(1) Mining Regulations. Otherwise, there is no right of appeal from an 

administrative decision of the warden (S 147 Mining Act only provides 

for appeal from the “Warden’s Court”, not the “warden”). Indeed, s 160C 

Mining Act expressly prohibits any appeal from a decision of a warden 

on an application for a mining tenement. An attempt to review a warden’s 

administrative decisions to grant (or refuse) an application for a tenement 

in the warden’s court was not in my view intended to be within the 

jurisdiction of s 132.  

[31] Whilst I accept the analysis of s 132(1) in both Global Doctor and 

Hawks, I am not convinced that the declaration sought in this case comes 

within those analyses. Theoretically, any action seeking a review or 

appeal of an administrative decision of a warden to grant or not grant a 

tenement could, on a broad interpretation, be argued as being “being 

generally in relation to a mining tenement” under the last paragraph of 

section 132(1). Had the Mining Act specifically intended that a warden 

exercising his or her judicial capacity could review a decision by a 

warden exercising his administrative capacity then the Mining Act would 

have expressly stipulated this, by extending an appellate capacity. Whilst 

the warden’s court has co-extensive powers with the Supreme Court in 

matters within its jurisdiction, that in my view does not extend to 

appellate powers. To the contrary, section 160C expressly prohibits this. 

In my view, such an interpretation is therefore contrary to the express 

provisions and intentions of the Mining Act and Regulations.  

[32] Further I am of the view that the authority of Le Miere J in Hawks can 

be extended to warden’s granting of a miscellaneous licence under Part 

IV proceedings. Therefore, in my view, once the warden has exercised 

this power he or she is “functus officio” and the warden’s court thereupon 

has no power to re-open the decision. The remedy of judicial review to 

the Supreme Court remains available however.  

 [33] For the reasons expressed above, I find the answer to question one is 

“no”.  

Conclusion Regarding Question Two 
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 [34] Having found the answer to question one in the negative, there is no 

need for me to consider question two. 

Collateral Challenge 

[35] As stated at paragraph [12] above, the issue of collateral challenge 

was not one of the preliminary issues to be determined but arose during 

the course of submissions. 

[36] The Respondent submitted that if the warden’s court did not have 

jurisdiction to hear and determine the counterclaim under s 132 of the 

Mining Act, then the proceedings were still within jurisdiction by reason 

of the doctrine of collateral challenge. It was submitted at paragraph 7 of 

the Respondent’s submissions dated 20 June 2016 that: “As the validity 

of the grant of the Miscellaneous Licence is collateral to the Plaintiff’s 

application for a determination of compensation, the Court’s jurisdiction 

to hear and determine the counterclaim is enlivened.” The Respondent 

referred in particular to the High Court case of Ousley v the Queen 

(1997) 192 CLR 69; [1997] HCA 49 [Oulsey], Jacobs v OneSteel 

Manufacturing [2006] SASC 32 [Jacobs] and Edwards & Anor and 

Department of Planning and Infrastructure & Anor [2007] WASAT 101 

[Edwards]. 

 [37] The Plaintiff in its submissions dated 15 June 2016 submitted that the 

authorities do not support a collateral challenge in the current instance 

and referred to the seven factors identified by Besanko J in Jacobs that 

are relevant in determining whether a collateral challenge is permissible.  

[38] The application of the doctrine of collateral challenge in Australia is 

far from settled. In my view, its application will depend largely on its 

individual facts and merits. Although the doctrine of collateral challenge 

has been held to be applicable in some circumstances in Australia, many 

of those cases are factually and jurisdictionally different to the matter 

before me. Ousley involved the issue of review of the validity of search 

warrants issued by Supreme Court judges in a subsequent criminal trial.  

Jacobs involved a matter before the South Australian Workers 

Compensation Tribunal. In Edwards the issue of collateral challenge 

arose in review proceedings by the State Administrative Tribunal of 

Western Australia, a tribunal with specific jurisdiction to review certain 

administrative decisions under the State Administrative Tribunal Act.  

[39] Barker J in Edwards stated at [33] that he generally agreed with the 

observations made by Besanko J with which the majority of the Full 

Court of the Supreme Court of South Australia agreed. In Jacobs, 
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Besanko J at [93] set out seven factors that might be considered if a court 

were to have discretion to entertain a collateral attack: 

1. Are the grounds of challenge likely to involve the adducing of 

substantial evidence? 

2. If a collateral challenge is permitted, will all proper parties be 

heard before the court or tribunal in which the collateral challenge 

is to be heard? 

3. In the particular case, does the allowing of a collateral challenge 

by-pass the protective mechanisms associated with judicial review 

proceedings such as the rules as to standing, delay and other 

discretionary considerations. 

4. Is there a statutory provision that bears in one way or another on 

the question of whether a collateral challenge should be permitted? 

5. Is the issue raised by the collateral challenge clearly answered by 

authority? 

6. Are there other cases pending which raise the same issue? 

7. (Possibly) Is there a more appropriate forum in terms of expertise 

and perhaps court procedures such that a collateral challenge 

should not be permitted. 

[40] Both parties in their respective submissions addressed these seven 

factors.  

[41] In this case the so-called “collateral issue” goes to the very heart of 

the determination of the matter, in that if the grant of the Miscellaneous 

Licence is invalid, by inference no compensation in relation to it can 

legally arise. In my view this is not a “collateral issue” at all but as stated 

in my reasons in relation to question one above, in reality amount to an 

attempt to appeal or judicially review the former grant of the 

Miscellaneous Licence by Warden Tavener. Applying the factors set out 

by Besanko J in Jacobs to the present matter, in my opinion factors 3 and 

4 weigh against allowing a collateral challenge in this matter. In my view, 

a collateral challenge would bypass the protective mechanisms that 

already exist by way of judicial review of such decisions (factor 3). 

Further, s 160C expressly prohibits an appeal within the jurisdiction of 

the warden’s court from such decisions (factor 4). Accordingly, I 

determine that a collateral challenge is not applicable in the matter before 

me. 

 

__________________ 
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Warden Hall 


