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BACKGROUND

1 .On 7 June 2016 Hawthorn Resources Limited ("the Applicant") lodged
applications for exemption from expenditure requirements in relation to
Exploration Licences 31/781 and 31/882.

2.On 21 July 2016 Gerard Victor Brewer ("Mr Brewer") lodged proposed
objections to the Applicant's exemption applications.

3.Pursuant to regulation 146(2)(b) of the Mining Regulations 1981 (WA)
("the Regulations") an objection shall be made within 35 days after the
day the applications being objected to are lodged (or such further period
as the warden considers reasonable).

4.The 35 day period referred to in regulation 146(2)(b) expired on 12 July
2016. Mr Brewer's objections are therefore, 9 days outside the prescribed
period.

5.Mr Brewer seeks that the time for the lodging of his objections be
extended. The Applicant opposes any extension of time.

THE LAW

6.Section 162B of the Act states:

"(1) If this Act provides for something to be done within a prescribed time
period or a prescribed time, the Minister or a warden may, in a particular
case, extend the period or the time for doing the thing.

(2) The power in subsection (1) may be exercised whether or not the
prescribed period has ended or the prescribed period has passed."

7.The power in section 162B of the Act is unfettered. Neither party
contended that the outcome of this application would depend on whether
section 162B of the Act is invoked in preference to regulation 146(2)(b)
of the Regulations.

8.The question of what constitutes reasonable grounds for the lodging of a
late objection was considered by the Full Court of the WA Supreme court
in Mologo Australia -v- Eastern Gold NL [1989] WAR 270.

9.As Brinsden J observed, at 271, the question is whether the period of
extension sought was reasonable, rather than was there reasonable cause
for the extension (see also Walsh J at 278). His Honour went on to
observe the Regulations provide for some flexibility, so far as a late
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lodgement is concerned to accommodate, inter alia "inadvertence on the
part of the applicant causing failure to act within specified time".

10.At page 271 his Honour said: "[u]pon application to him by a potential
obj ector to extend time to lodge the notice of objection the warden would
have to consider, inter alia, the reasons advanced for the extension and
also whether, if the extension is granted, the interests of the applicant
would be adversely affected, by which I mean not that the application
would be opposed if the extension is granted and the objection filed, but
whether by reason of the effluxion of time beyond 30 days, for some other
reason, the applicant and his application might be prejudiced. On the
whole I would have thought, in exercising his discretion, a Warden should
lean towards granting a reasonable extension since the intention of the Act
is to give any person an entitlement to object".

11.In Allhawk Nominees Pty Ltd v RJB Nominees Pty Ltd; Glenhorn Gold
Pty Ltd v RJB Nominees Pty Ltd [2004] WAMW 18, Warden Calder
observed at [36]:

"In my opinion it is not correct to say that, in the application of the phrase
within 'such period as the warden considers reasonable', the question of
prejudice should be considered as if it were something separate and
distinct from a consideration of whether or not the period of the extension
that is sought is 'reasonable'. The only question that the Warden has to
ask is whether the period is reasonable. In arriving at the answer to that
question, the Warden is obliged to consider all relevant circumstances and
to give appropriate weight in the context of all of those circumstances to
individual factors such as (but not only) prejudice, how long the further
period sought is, the reasons why the objection was not lodged within 30
days, reasons why it may be considered desirable in the context of the
whole of the Act and Regulations, including policy objectives, that the
Warden conduct a hearing and make a report and recommendation on the
application before the Minister makes a final determination."

12.The proposed objector bears the onus of proof to satisfy the warden that
the period of the extension sought is reasonable: Gold & Mineral
Resources Pty Ltd v Petrie & McMurdo [2013] WAMW 13 at [15].

THE EVIDENCE

13.In support of the application to extend time to object Mr Brewer filed a
statutory declaration dated 21 July 2016.
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14.Mr Brewer explained that he is a prospector based in Kalgoorlie who has
been observing the ground over which the Exploration Licences the
subject of these proceedings had been granted. Mr Brewer said that he had
been watching the tenement register with a view to lodging applications
for forfeiture and objecting to any exemption applications that might be
lodged as, from his observations, little or no work has been done in the
last expenditure year.

15.Mr Brewer goes on to say that in May and June 2016 he was working in
his exploration camp between Leonora and Laverton exploring and
pegging tenements.

16.Further, although he normally resides in Kalgoorlie, since 22 June 2016
he remained in Perth due to unexpected business and personal
commitments including Family Court matters that came up at short notice.

17.Mr Brewer goes on to say that because of the matters referred to in
paragraphs 14 and 15, he failed to notice that exemptions were lodged on
7 June 2016 in respect of both tenements.

18.On 12 August 2016 the Applicant filed submissions in opposition to the
extension of time application. The Applicant's submissions raise a
number of issues with respect to the assertions made by Mr Brewer in his
statutory declaration. Apart from the overarching observation that Mr
Brewer's statutory declaration is lacking in detail, the Applicant says that
the fact that Mr Brewer was pegging tenements between Leonora and
Laverton during May and June 2016 did not mean he was unable to lodge
the objections.

19.Further, the Applicant says that Mr Brewer provided no evidence that he
was in Perth. Nor did he explain why being in Perth prevented him from
noticing the exemption applications and lodging objections.

20.The Applicant goes on to dispute Mr Brewer's claim that the
circumstances between 7 June 2016 and 12 July 2016 were such that Mr
Brewer could not lodge an objection. The Applicant points to the fact that
Mr Brewer was very active in lodging applications for exploration and
prospecting licences at the Kalgoorlie and Leonora offices of the
Department of Mines and Petroleum (DMP) during the prescribed period
to lodge objections to the Applicant's applications for exemption.
Annexure "CD3" to the Applicant's submissions consists of 18 mining
tenement summary reports lodged by Mr Brewer between 15 June and 20
June 2016.
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21.The Applicant also relies on a Form 21 application for Exploration
Licence 31/1127 lodged by Mr Brewer over the counter at the Kalgoorlie
DMP office on 15 June 2016. The Applicant contends that had Mr Brewer
checked the notice board or accessed the Mining Tenement register on
Mineral title online, at the Kalgoorlie DMP he would have discovered that
the exemption applications for exploration licences 31/781 and 31/882
had been lodged.

22.So far as prejudice is concerned, the Applicant contends that the objection
would delay the review of the exemption applications by the DMP.
Furthermore, if the extension of time is granted the Applicant would incur
unexpected costs in respect of resolving the late objections. No affidavit
evidence was filed in support of that proposition.

23.On 1 September 2016 Mr Brewer filed submissions and an affidavit in
support of his application to extend time. Mr Brewer confirmed the truth
of his statutory declaration dated 21 July 2016 and provided further
details of matters set out therein. In particular, Mr Brewer confirmed that
prior to 22 June 2016 he was at a mobile camp at a location known as
Deep Well. He said while the mobile camp had a telephone and internet
access, the system was patchy and unreliable and often dropped out.
Accordingly, it was used only for priority work.

24.Mr Brewer confirmed that for some weeks he designed and marked out
numerous tenements which,he personally lodged at the appropriate
mining registry. He conceded that he overlooked checking the status of
the two tenements the subject of these proceedings.

25.With respect to the period post 22 June 2016, Mr Brewer says he was
embroiled in his partner's acrimonious family law proceedings with her
ex-husband. He says further that because of the family law dispute and
other matters relating to his exploration activities such as acquiring a new
computer, which did not work for some days, he overlooked checking the
two tenements to ascertain if exemptions had been lodged.

26.In response the Applicant says that I should infer that Mr Brewer had not
been watching the ground the subj ect to the exemption applications or
otherwise had an interest in the tenements prior to the applications for
exemption being lodged. According to the Applicant had Mr Brewer been
interested in these tenements he could not have failed to notice that
exemption applications had been lodged. The Applicant points to Mr
Brewer's industry in lodging mining applications during the prescribed
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period as evidence that he had ample opportunity to check if applications
for exemption had been lodged and objected had he wanted to.

27.On behalf of Mr Brewer it is said that it does not follow simply because
an application is made to extend time, that the party seeking the extension
had no interest in the tenement the subject of the application. Mr Brewer
points to the fact that the applicant had lodged operation reports for both
tenements out of time and had sought and received an extension of time.

CONCLUSION

28.Much of the Applicant's submissions are directed to the proposition that
Mr Brewer could have lodged the objections within time and that the
evidence does not establish that he was unable to comply with the
prescribed time limit.

29.It was not my understanding of Mr Brewer's evidence that he said he was
unable to lodge the objections within time. On the contrary, his
explanation was that he had overlooked checking whether the applications
for exemption had been lodged. Mr Brewer then set out to explain why it
was that the tenements had been overlooked.

30.If the relevant test to extend time involves the party seeking to extend
time establishing incapacity to comply, few applications to extend time
could ever succeed. There is a difference between inadvertence and
incapacity or inability. The authorities support the proposition that the
legislation provides some flexibility to accommodate late lodgement as a
consequence of inadvertence. This involves a much lower threshold.

31.Self-evidently the greater the delay the greater obligation to provide a
reasonable explanation for that delay. Necessarily, the length of the delay
and the explanation will need to be considered along with any prejudice to
the applicant were the extension to be granted.

32.It is apparent that Mr Brewer was preoccupied with a range of other
applications the he lodged between 15 June 2016 and 21 June 2016. While
Mr Brewer's failure during this period to check whether exemptions had
been lodged is a significant oversight, it does not establish that he only
developed an interest in these tenements after the prescribed period expired
as was asserted by the Applicant. Furthermore, it does not follow that
because Mr Brewer lodged other applications with the DMP during this
period that his explanation that these tenements were overlooked should be
rejected. As is often the case in applications for extension of time, the party
seeking the extension continues to carry out other mining activities. Not
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surprisingly, it is often the focus on these other mining activities that
contributes to the oversight.

33.As from 22 June 2016, and still well within the prescribed period, Mr
Brewer was in Perth dealing with family law matters that arose unexpectedly.
Significantly, there is no evidence during this period that he was active in
terms of lodging documents with DMP. This lack of activity supports Mr
Brewer's evidence that he was genuinely preoccupied with other matters of
some significance.

34.This is not a case where Mr Brewer was served with an application and
then simply forgot to object within time. He was required to actively check
either in person at the DMP or online to see if exemptions had been lodged.
His inadvertence is those circumstances is more readily explained.

35.When regard is had to the following matters:

(a) the delay is only 9 days;

(b) the authorities acknowledge that the legislation provides some
flexibility to accommodate late lodgement as a consequence of
inadvertence;

(c) for a considerable part of the prescribed period Mr Brewer was
legitimately preoccupied with family law matters;

(d) the grounds of the objections are not self-evidently baseless; and

(e) there is no evidence of any material prejudice to the applicant
brought about by the delay;

in my view, the period of the extension sought is reasonable and I
grant the extension.

36. As was made clear by Brinsden J in Mologo (supra) the question is
whether the period sought is reasonable, rather than was there reasonable
cause for the extension. While the reason for the delay is relevant, it is not
the only consideration.

[2016] WAMW GERARD VICTOR BREWER V HAWTHORN RESOURCES LIMITED .doe                                  Page 8


