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REASONS FOR DECISION

Introduction

1 The Respondents are holders of mining lease 51/847. The tenement was 

granted to the Respondents on 11 November 2011.

2 M51/847 is 235 hectares.

3 Pursuant to section 82(1 )(c) of the Mining Act 1978 (WA) (“the Act”) and 

regulation 31(1) of the Mining Regulations 1981 (WA) (“the Regulations”) the 

minimum amount which the Respondents are required to expend on M51/847 

per year as a condition of their mining lease is $23,500.00. Since 11 November 

2011 the Respondents have lodged four Form 5 Operation Reports concerning 

M51/847 (“the Reports”) with the Department of Mines and Petroleum 

showing expenditure:

i. For the year ending November 2012 - $33,590.00;

ii. For the year ending November 2013 - $34,899.00;

iii. For the year ending November 2014 - $34,575.00;

iv. For the year ending November 2015 - $31,787.00.

4 On the basis of the above Form 5 Operation Reports the Respondents have 

complied with their annual expenditure obligations.

5 By application dated 18 May 2016 Lightrange Pty Ltd (“Lightrange”) made an 

application for forfeiture under section 96(1 )(3) or 98 of the Mining Act on the 

basis that the respondent had failed to comply with expenditure conditions in 

relation to M51/847 of the year ended 11 November 2015.

6 The Respondents filed a response dated 29 March 2016 stating:

“Expenditures were met and reported on time.”
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Additionally the Respondents filed a Statement of Facts pursuant to

regulation 44 of the Mining Regulations on the 22 July 2016, maintaining that

expenditure obligations had been met. The claimed expenditure was as

follows:

Metal detecting - $5000.00

Loaming, panning, sampling, dollying, dry blowing - $2500.00

Travel - $5250.00

Preparation in Perth - $4750.00

Meetings - $1000.00

Fuels, oils, etc - $3750.00

Field supplies (food, consumables etc) - $3060.00

Annual tenement rent and rates - $6727.00

Total $31,787.00

8 Lightrange took issue with the expenditure claimed.

9 The matter proceeded to a hearing before me on 13 and 14 March 2017. At the 

hearing the Respondents, through their counsel Mr Lawton conceded that 

expenditure conditions had not been met but submitted that non-compliance 

was not a sufficient gravity to justify forfeiture. The hearing proceeded on that 

basis.

The Law

10 The Mining Act provides:

96. Forfeiture of certain mining tenements

(1) The warden may upon the application of—
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(a) the Minister or any mining registrar or other officer of the 
Department authorised by the Minister in writing in that behalf or

(b) any person,

made in the prescribed form and in the prescribed manner, make an 
order for the forfeiture of any prospecting licence or a miscellaneous 
licence granted or acquired under this Act or by virtue of the repealed 
Act.

(la) An authorisation under subsection (1)(a) may be given to a specified 
officer or to officers of a specified class, or may be given to the holder or 
holders for the time being of a specified office or class of office.

(2) An order for forfeiture may be made in relation to a mining tenement to 
which subsection (1) applies if—

(a) the prescribed rent or royalty in respect thereof is not paid in 
accordance with this Act; or

(b) any term or condition to which the mining tenement is subject, 
including any condition referred to in section 46 or section 50, is 
not complied with; or

(ba) a report required under section 51 or 115A in relation to the 
mining tenement is not filed in accordance with this Act; or

(baa) any request under section 51A is not complied with; or
(bb) any requirement under section 52(la), 55B(2) or 115B(2) is not 

complied with; or
(c) the holder of the mining tenement is convicted of an offence against 

this Act,

but an order shall not be made under subsection (1) unless the warden is 
satisfied that the requirements of this Act in relation to such mining 
tenement have not been complied with in a material respect and that the 
matter is of sufficient gravity to justify the forfeiture of the mining 
tenement.

(2a) An application for forfeiture under subsection (l)(b) and made in respect 
of the expenditure conditions applicable to the mining tenement shall be 
made during the expenditure year in relation to which the requirement is 
not complied with or within 8 months thereafter, and not otherwise.

(3) A warden, as he thinks fit in the circumstances of the case, as an 
alternative to making an order under this section for forfeiture of such 
mining tenement may —
(a) impose on the holder of the mining tenement —

(i) in a case where expenditure conditions have not been 
complied with, a penalty not exceeding $10 000;

(ii) in any other case, a penalty not exceeding $75 000 if the 
holder is an individual or $150 000 if the holder is a body 
corporate;

or
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[20171 WAMW 12

(b) award the whole or any part of the amount of any such penalty to 
the applicant if the applicant is not the Minister, a mining registrar 
or an officer of the Department authorised in writing by him; or

(c) impose no penalty on the holder.

(3a) Where —

(a) a mining tenement that is the subject of an application for 
forfeiture under this section is surrendered (other than by way of a 
conditional surrender or a surrender under section 26A or 65) 
before that application is dealt with by the warden; and

(b) the applicant for forfeiture is not the Minister, a mining registrar 
or an officer of the Department authorised in writing by the 
Minister,

the applicant for forfeiture has, from the date on which the surrender is 
registered until the expiry of a period of 14 days after the date of being 
served with written notice of the surrender by an officer of the 
Department, a right in priority to any other person to mark out or apply 
for, or both, a mining tenement upon the whole or any part of the land 
that was the subject of the surrendered mining tenement.

(3b) Where —
(a) a prospecting licence that is the subject of an application for 

forfeiture under this section has continued in force under 
section 49(2) or 70C(6) pending the determination of an 
application referred to in that section (the tenement application); 
and

(b) the applicant for forfeiture is not the Minister, a mining registrar 
or an officer of the Department authorised in writing by the 
Minister; and

(c) the tenement application is withdrawn in accordance with the 
regulations before the application for forfeiture is dealt with by the 
warden,

the applicant for forfeiture has, from the date on which the tenement 
application is withdrawn until the expiry of a period of 14 days after the 
date of being served with written notice of the withdrawal by an officer of 
the Department, a right in priority to any other person to mark out or 
apply for, or both, a mining tenement upon the whole or any part of the 
land that was the subject of the prospecting licence.

(4) Where an order for the forfeiture of a mining tenement is made under this 
section, if the applicant therefor was not the Minister, a mining registrar 
or an officer authorised in writing by the Minister, such applicant shall 
have, for a period of 14 days after the date of the order, a right in 
priority to any other person to mark out or apply for, or both, a mining 
tenement upon the whole or part of the land that was the subject thereof.

(5) If the applicant fails to proceed with his forfeiture application the warden 
may award the holder of the mining tenement such sum for costs and 
expenses as the warden thinks fit.
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(6) Where any penalty imposed as an alternative to forfeiture under 
subsection (3) (a) is not paid within the time specified by the warden or 
within 30 days of the hearing of the application for forfeiture if no such 
time is specified by the warden, the mining tenement shall thereupon be 
forfeited and the rights conferred on the applicant for forfeiture under 
subsection (4) shall apply as if the warden had made an order for 
forfeiture on the day on which the mining tenement is forfeited pursuant 
to this subsection.

(7) No prospecting licence shall be forfeited for non-compliance by the 
holder thereof with the expenditure conditions, if the holder satisfies the 
warden that the non-compliance therewith has been occasioned by a 
strike.

(8) Subject to section 97A, the warden may, for any cause that he deems 
sufficient and subject to subsection (9), cancel —
(a) an order for the forfeiture of any mining tenement made under 

subsection (1); or
(b) the forfeiture arising under subsection (6) of any mining tenement 

referred to in subsection (1),

and restore the mining tenement so forfeited to the holder thereof.

(9) The warden may, in effecting a cancellation and restoration under 
subsection (8), impose on the holder of the mining tenement restored 
under that subsection such conditions as he thinks fit. ”

11 Pursuant to section 96(2)(b) non-compliance with expenditure obligations may 

lead to forfeiture.

12 In Commercial Properties v Italo Nominees Pty Ltd (unreported WASC 1672- 

1988 Library No.7427) Malcolm CJ, Pidgeon and Nicholls JJ held, at page 14, 

that:

“In the case of failure to comply with expenditure conditions the legislation 

contemplates forfeiture. Hence upon prima facie proof of non-compliance, we 

consider the plaintiff likewise establishes a prima facie case for forfeiture. 

Thus, in such circumstances, the evidentiary burden is on the defendant to 

satisfy the Warden that the case is not otherwise of sufficient gravity to justify 

forfeiture.

13 In the present instance it is conceded by the Respondent that expenditure 

condition for the plainted tenement was not satisfied for the relevant period and
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I find that to be the case. Given this finding, the burden shifts to the 

Respondents to satisfy me that the non-compliance was not of sufficient gravity 

to justify forfeiture. Where it is sought to rely upon the extent of non- 

compliance as an issue to be weighed in relation to gravity, it is for the 

Respondent to prove their expenditure was such that it was not of sufficient 

gravity to warrant forfeiture.

The Evidence of Expenditure

14 Lightrange called evidence from -

Ronnie John Longmuir - affidavit dated 20 September 2016 was also 

tendered;

Peter Joran Curran - affidavit dated 6 September 2016 was also 

tendered;

Pauline Yvonne Currran - affidavit dated 6 September 2016 was also 

tendered;

Christopher Martin Rosagro - affidavit dated 7 September 2016 was 

also tendered; and

John Alfred Reid - affidavit of 31 August 2016 was also tendered.

15 The Respondents called the following to give evidence:

Stuart Robert Leonard Bond - affidavits dated 30 November 2016 and 

17 February 2017 were also tendered; and

Leonard Alvin Bond his affidavit dated 16 February 2017 was tendered.

16 In considering the issue of expenditure it is convenient, particularly in 

circumstances where non-compliance is conceded, to deal firstly with the 

affidavit and evidence of Stuart Robert Leonard Bond (“Stuart Bond”).

[20171 WAMW 12
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17 Stuart Bond’s affidavit refers to the following expenses of the tenement during 

the relevant expenditure year:

i. Between 26 and 31 March 2015 when he and his father, Leonard Bond, 

attended. They carried out “probably” 4 days of metal detecting, 

sampling, collecting and dousing during that trip.

Whilst cash receipts for expenditures incurred in the course of that trip 

were maintained:

“I handed them to my father for the purposes of ultimately 

delivering them to our solicitor. Unfortunately, owing to his 

forgetfulness those receipts for cash payments for petrol 

cannot be located.”

Why they need to be handed to a solicitor is unclear.

ii. Between 21 and 30 April 2015 his father attended at the site. His 

father carried out dousing and collecting rocks and samples.

iii. August 2015 (probably incorporating 8 August 2016) his father, 

Leonard Bond, drove to the tenement and met with Mr Curran on 

site during which there was some discussions in relation to the sale 

of the tenement.

During this trip Leonard Bond also undertook further dousing and 

carried out some investigation as to the suitability of roads “for the 

purpose of entering into a joint venture with a third party for the 

removal of ore from the site and treating elsewhere”.

iv. 16 to 18 October 2015 an attendance at the tenement by himself, 

Ward Bond and Leonard Bond. Each person travelled in a separate 

vehicle “to deliver building materials to the site and continue 

geological investigation on the ground”.

[20171 WAMW 12
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He and his brother undertook metal detecting and sample collecting 

on the tenement. His father undertook further dousing. Some 

expenditure was incurred on his credit card.

18 Under cross-examination Leonard Bond was uncertain about attending the site 

to meet with Mr Curran in April. He conceded he had “a memory blank”. He 

agrees with the proposition he may have had his dates mixed up.

19 In his affidavit Mr Curran swore that he attended his own tenement, which 

adjoined the tenement the subject of this lease:

i. Between 20 April and 25 April 2015 at which time “I did not see any 

sign of activity on M51/847 and did not see any person on M51/847;

ii. 8 July 2015 to 15 July 2016 at which time “I did not see anyone at the 

camp located on M51/847;

iii. 9 August 2015 to 15 August 2015. During the course of this visit he met 

with Leonard Bond on the 10 and 11 August 2015 at which time there 

were discussions in relation to doing a deal with him and his sons on 

lease M51/847;

iv. Between 1 and 6 September 2015 at which time “I did not see any sign 

of activity on M51/847 and I did not see any person on M51/847, 

besides from Pauline (his wife);

v. 15 May 2016 to 18 May 2016 at which time he noticed some changes to 

the camp on M51/847.

20 Under cross-examination Mr Curran confirmed that to get to his lease he had to 

drive by the camp on M51/847. He agreed that from his camp, the camp on 

site M51/847 and other areas of the dispute lease were not visible due to the 

topography of the area.

21 Mr Rosagro in his affidavit dated 7 September 2016 stated:

[20171 WAMW 12
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“During 2015,1 recall that I visited the catchment lease on at least two 

occasions to take soil samples from the pit and the golden thistle. My 

first visit was during either April or July 2015; I cannot recall which, 

for about a week. My second visit was between 7 and 14 September 

2015. During each of my visits I did not see any sign of activity on 

M51/847. I observed the same things that I saw on my field 

recognizance which I have detailed above.”

22 Similarly Mr Reid his affidavit of 31 August 2016 testified:

“16. During 2015, I visited the catchment mine site in July and 

August for about a week each time. I only visited twice during 

2015 and only stayed a week at each time due to Gwyneth (his 

wife) being unwell.

17. I recall that during my visit in July 2015, I did a lot of 

prospecting. I cannot recall who else was there at the camp with 

me other than Peter.

I recall that during my visit in August 2015, Peter, Pauline and a 

man known to me as Alan Robertson (Robbo) were also on site 

and stayed with me at the camp. I know that Robbo owns 

mining machinery, including an excavator and I have seen the 

mining machinery in the area of the camp where I stay.”

23 Reid agreed that in August 2015 Leonard Bond visited Peter and Pauline 

and Curran several times, whilst he was staying at their camp site on 

M51/835.

He went on to say:

“In all of my visits to tenements since 2000 and in particular 

during my visits in 2015, I have never seen anyone carrying 

out any work of any kind on M51/847.”

[20171 WAMW 12
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24 Mr Reid confirmed that from the Curran camp site he would be unable to 

see the entirety of the subject tenement due to the topography of the 

ground.

25 In relation to the visits by the Bond family I am not satisfied that the visit in 

April took place owing to:

i. The evidence of Mr Curran that he was present at his adjoining camp 

site during at least a portion of the relevant period and did not see 

anybody attend;

ii. The equivocal nature of the evidence of Leonard Bond;

iii. The hearsay nature of the evidence of Mr Steward Robert Leonard Bond 

as to his father’s attendance.

26 It follows that I am prepared to accept that the following expenditure items 

relating to the attendances in March 2015 and October 2015 and accepting one 

day travel to and one day travel from the tenement and as reasonable daily rate 

of $250.00:

March 2015-6 days at $250.00 = $1500.00 (being Stuart 2 days

travel and 4 days’ work)

October 2015-6 days at $250.00 = $1500.00 (being Stuart &

Ward 2 days travel and 1 day’s work)

$3000.00

27 It is conceded by the Respondents that “time spent dousing as provided by 

Leonard Bond cannot automatically be deemed as expenditure pursuant to 

regulation 30 of the Mining Regulations 198. It is submitted however that the 

agreement between the Respondents and Leonard Bond whereby the 

Respondents pay his mortgage should be equated to a payment to Leonard 

Bond and accepted as expenditure.

[2017] WAMW 12
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28 That submission ought to be rejected. Under a questioning from me Mr 

Leonard Bond confirmed:

i. He owns 6/8 of his home;

ii. Each of his sons Stuart and Ward own 1/8;

iii. His portion of the home is unencumbered;

iv. That his sons have loans against their portion of the homes and any 

payments towards a mortgage are in reduction of those loans.

29 It follows that the figures in paragraph 26 have been reduced to deduct any 

reference to work done by Leonard Bond.

30 As to the claimed preparation in Perth there is a lack of clear evidence, in my 

view, as to how the claim of 19 days at $250.00 is made out. His affidavit is 

silent on the issue. He testified however:-

“(i) There was a couple of weeks of working on the truck - he bought it 
with bad brakes, and so that took a lot of effort to get sorted out.

(ii) Servicing it, making sure it was all, you know, drivable. Dad would 
watch the Quokka and he would find people getting rid of sheds and 
things like that. So my phone would ring and off we would go for the 
weekend and we would be pulling down people’s sheds and stacking 
them on the back of the truck and then bringing the truck back home.
If Dad had a heap of rock in the backyard, we would - we would 
dolly it up or, you know, helping, you know, smash it so that he could 
hand it off and have a look at what was in it. We were always sort of 
popping over and making things. I welded up a crusher circuit for 
him and just doing things that only relate to these activities ”.

Disallowing some time for work done by Leonard Bond I would be prepared to 

allow ten days at $250.00 per day, $2,500.00.

31 In relation to oil and fuel for the site only 3 receipts were produced in respect to 

fuel costs showing purchases made on 16, 17 and 18 October 2015. The total 

of these “proven” expense which was only $396.40. The ATO allows the claim 

rate of 66 cents per kilometre in a vehicle used in business purposes resulting in
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a calculation of 875 kilometres x 2 (for each trip) equalling $1155 per 

vehicle/trip.

32 I accept, on the basis discussed above, there is a total of 4 vehicle trips March 

(1), October (3) totalling therefore $4620.00. It was entirely unclear to me on 

the basis of the evidence as to how the tenement holders have arrived at the 

figure of $3750.00 claimed in the Form 5. I am only prepared to allow the 

value of the receipts for the October trip - increased to take account of cost 

which must have been incurred for the March trip. I allow $500.00.

33 The Form 5 claims the sum of $1000.00 for meetings. There is no evidence as 

to when these alleged meetings took place, how they resulted in expenditure of 

$250.00, and what the meetings were related to and if indeed they were related 

to mining on or in connection with M51/847. The best evidence is the evidence 

of Mr Bond who stated

“My Dad has been trying to - to find partners to do drilling programs up 
there for the last -10 years and we go and have halfday meetings with 
people. I’ve come from an industry that has a lot of excavating equipment 
and quarry knowledge, and I’ve been trying to encourage my ex-bosses to 
become involved. And they ’re at the point now where they might, because 
Perth market is a little bit quiet. But we need to go and meet people and 
tell them what we ’re doing and where we are trying to you know get them 
interested.

...we did about eight meetings, each taking about a half a day out of my 
life.

...people that Dad knows. I don’t - I can’t remember the gentleman’s 
name but he has an office in Mt Hawthorn near Vincent Street. He would 
just - people that Dad has known and somebody he sold a lease to a long 
time ago and we go back and meet with him and he says “What’s going 
on? ” and we try to encourage him to get involved”.

In my view the negotiation of joint ventures is not work related to mining or in 

connection with mining and the claim should be disallowed. They are not the 

same character as claims specifically allowable under Regulation 96C of the 

Mining Regulations. They are more akin to expenses specifically excluded by 

Regulation 96C(4). For reasons stated above expenditure claimed for Leonard 

Bond is not claimable.
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34 Rent and Rates of $6727.00 are claimed in Form 5. The Respondents now 

submit that the claim is “under claimed” and the appropriate amount ought to 

be $11,173.00 being rent for 2015 and 2016 totalling $7661.00 and rates for 

2015 of $3512.11.

35 The amended claim is made on the basis that Stewart Bond testified:

“In respect to rent and rates, however, the amount claimed in short.

2 payments of rent were made during the expenditure year totalling 

$7661.00. Shire rates were a further $3512.11 making a correct 

expenditure on rents and rates of $ 11,173.11.”

36 In response to that claim the Applicant submits:

“This proposition is entirely misconceived. Regulation 96C of the 

Regulations clearly states that “annual tenement rents and local 

government rates” may be used in the calculation of expenditure. 

Properly constructed it is submitted it is clear that only the particular 

year’s annual rent may be included in the particular year’s expenditure 

calculation.”

37 Regulation 96C provides:

“Section 96C(2a) -

Annual tenement rent (including the rent for the first year of the term of the 
mining tenement) and Local Government rates relating to land which is the 
subject of a mining tenement may be used in the calculation of expenditure 
expended on or in connection with mining on the mining tenement. ”

38 The Applicant submits that regulation 96C of the Regulations clearly states 

“annual tenement rents and local government rates” may be used in the 

calculation of expenditure. Properly construed, it is clear that only the 

particular year’s annual rent may be included in the particular year’s 

expenditure calculation”.

39 Regulation 31(1 a) of the Mining Regulations 1981 provides:

[20171 WAMW 12
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“Expenditure incurred under regulation 1 during the month in which the 
anniversary date of the commencement of the term of the lease occurs may he 
treated by the holders as expenditure incurred in either the year immediately 
preceding the anniversary date or the year starting from such date. ”

40 It is not apparent to me on the evidence as to when the 2015 rents were 

incurred and therefore unclear that they can be claimed in the 2016 year as 

contemplated by regulation 31 (1 a). The sum of rent claimed is therefore 

halved.

41 It follows from the above reasons that in my view the proper claimable 

amounts for expenditure for rates and rent on or in connection with mining on 

M51/847 for the relevant year totalled $7,342.61 being $3,830.50 (rent) and 

$3,512.11 (rates).

42 I’ve adjusted the amount claimed for food and other consumables by pro-rata 

rate for days of work allowed (as per paragraph 26) as to days claimed. I have 

therefore allowed approximately one third of the amount claimed, namely, 

$1,020.00.

43 A total expenditure of $14,362.61 is therefore made out being approximately 

60% of the minimum requirement - a significant under expenditure.

44 Further in light of Mr Stuart Bond’s evidence that when completing the Form 5 

he made errors in relation to:

i. Claiming for time spent by Leonard Bond to work the tenement;

ii. That he claimed for Leonard Bond in previous years;

iii. Some doubt must be thrown upon the Form 5 lodged in previous years. 

I am unable to take any submission that the expenditure claimed in 

previous years was “under expended” any further.

45 In completing the Form 5 I am satisfied that Mr Stuart Bond was not acting 

intentionally dishonestly but was simply ignorant as to the law and his 

obligation to complete the Form 5 in accordance with the law. This ignorance,

[20171 WAMW 12
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in my view, weighs against him in considering issues of gravity. He, like all

tenement holders, is obliged to know and comply with his obligations. Pawson

v Northwestern Mining Pty Ltd [2013] WAMW 8.

46 As to issues of gravity the Respondents submit:

(i) they are genuine “would be” explorers and miners who have held the 

ground for some time and have progressed it from being a prospecting 

license to a mining lease. To do this they had to satisfy the Minister for 

Mines that the granting of the mining lease was justified;

(ii) that the forfeiture action should be seen as one whereby a neighbouring 

tenement holder who wishes to acquire the ground, having failed by 

negotiations, now seeks to bully the Respondents into relinquishing it;

(iii) that whilst the work carried out by Leonard Bond is not claimable per se it 

is an indication that the tenement holders had been “working the 

tenement” and have not “fallen asleep on their rights”.

The work done by Mr Leonard Bond largely comprised of dousing and I 

make no conclusive finding as to whether there is any scientific basis for 

that form of exploration, there being a lack of evidence. It is, however, 

for the Respondents to satisfy me that it is a matter to be taken into 

account beyond merely stating “we believe in it”. They have not done so 

to the required standard.

47 In my view in light of:

i. the significant under expenditure in the relevant financial year;

ii. the doubt cast on expenditure in previous years and the probable 

inaccuracies in the previous Form 5’s filed for the tenement.

iii The well-known “jealous neighbour principle”, little weight should be 

attributed to the submission made at paragraph 47(ii).

[20171 WAMW 12
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The Applicant has satisfied me that a prima facie case for forfeiture is made 

out. I am not satisfied on the basis of the evidence adduced by the Respondents 

that the non-compliance was not of sufficient gravity to warrant a forfeiture.

Recommendation

48 I recommend to the Minister that the tenement be forfeited.
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