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REASONS FOR DECISION

Introduction

1 On 30 August 2016 Elizabeth Dewar (“Dewar”) filed an application for 

forfeiture of E09/1676 on the basis that the holder Fuyana Mxolisi (“Mxolisi”) 

had failed to meet expenditure conditions applicable thereto.

2 Asa consequence of that application Mxolisi now seeks to lodge an application 

for exemption from expenditure. In order to do so he requires an extension of 

time. The operation section 102 of the Mining Act 1978 required that 

application to be filed on or before 27 September 2016.

3 The application for exemption was lodged with the Department of Mines and 

Petroleum on 18 October 2016. It follows that the extension sought is for a 

period of 20 days.

4 Section 162B of the Mining Act provides:

162B. Extension of prescribed period or time

(1) If this Act provides for something to be done within a prescribed period or 
a prescribed time, the Minister or a warden may, in a particular case, 
extend the period or the time for doing the thing.

(2) The power in subsection (1) may be exercised whether or not the 
prescribed period has ended or the prescribed time has passed.

[Section 162B inserted by No. 51 of 2012 s. 40.]

5 The application came before myself on 16 December 2016 and the parties 

consented to the application being determined on the papers.

6 In support of his application Mxolisi relies on his Response to the Application 

for Forfeiture, a Statutory Declaration dated 18 October 2016 and his letter to 

the Mining Warden dated 15 October 2016.

7 Ms Dewar who opposes the objection has lodged a letter dated 21 October 

2016.
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8 The discretion to extend time is a broad one - Ford v Regency Mines 

Australia Pty Ltd [2014] WAMW 23 -

"The rule of court must, prima facie, be obeyed, and in order to fortify a 
court in extending the time during which some step in procedure requires to 
be taken there must be some material on which the court can exercise its 
discretion. ”

Ratnam v Cumarasamy 1964 3 A11 ER 933 at 935.

9 When considering whether the extension should be granted in the present 

circumstance, in my view it is necessary that materials be put before the 

Warden which:-

i. give a satisfactory explanation for the late lodgement of the 

application;

ii. demonstrate there is some arguable merit in the proposed 

substantive application - i.e. that the indulgence being sought is 

not futile.

10 As to the first of these issues the following explanation is provided from 

Mxolisi’s Statutory Declaration

“(d) Late lodgement is due to the following sequence of events:

(e) The anniversary date of the above tenement for submitting the Form 5 

Expenditure report was 27 July 2016 with a late date, as I understand, of 

28 September 2016.

(f) The Form 5 Expenditure Report for the above tenement was submitted 

with the Department of Mines and Petroleum on 27 February 2016. 

Before this time it had not been acknowledged whether the Form 5 for 

E09/1676 would meet the minimum expenditure commitment.

(g) I acquired the tenement by way of asset sale agreement in 2014.

(h) I am an experienced mining engineer and prospector.
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(i) Since acquiring the tenement I have carried out a lot fo(sic) work 

including desktop studies and on site field work such as rock chip 

sampling and general reconnaissance.

(j) Although I have relevant technical and financial capabilities to meet 

commitments under act, I am generally inexperienced with tenement 

management and I am intending to appoint an external tenement 

manager to assist with administration of this tenement.

(k) A mistake was made by myself in regard to the expenditure reporting 

dates and requirement to lodge an Application for Exemption. I confirm 

that valid grounds for exemption exist and the Tenement is an important 

asset being assessed by third parties who have expressed interest in 

entering into a JV to carry out further work on the tenement or purchase 

the tenement.

(l) The tenement is crucial to my tenement holdings and this error has 

arisen as a result of administrative error, not by neglect or actions by the 

Holder.

(m) I do not believe that any prejudice will be suffered by the applicant of 

forfeiture no.493152 as they will still have the opportunity to object to 

this exemption and continue their case against E09/1676 regardless of 

whether the warden accepts this late exemption.

(n) Given the circumstances above, the Application for Exemption was 

submitted outside of the prescribed 60 day period.”

11 The expenditure commitment for E09/1676 for the relevant year is $15,000.00. 

The Form 5 indicates expenditure of only $3151.35.

12 In my view the suggestion that prior to 27 September 2016 the Applicant did 

not know whether the minimum commitment had been met, beggar’s belief in
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light of the significant disparity between the required and the actual 

expenditure.

13 It is suggested the failure to lodge the application for exemption outside the 

prescribed period of time was as a result of “administrative error”, or “mistake”. 

Whilst I have some reservations about the explanation, given the assertion that 

Mxolisi is an “experienced ... prospector”, I am prepared to accept that human 

frailties sometimes intervene in situations such as the present. That having been 

said in my opinion the mere assertion of error or mistake without a more 

detailed explanation does not constitute an adequate explanation.

14 The proposed grounds of exemption rely the provisions of section 102(2)(b), (h) 

and 102(3) of the Mining Act on grounds that:-

(a) time was required to evaluate work done on the mining tenement to plan 

future exploration or mining or raise capital therefore;

(b) that time is required to purchase and erect plant and machinery.

15 These grounds must have been well known to Mxolisi prior to the date, for 

filing of an application for exemption, expiring.

16 In his letter of 15 December 2016 Mxolisi submits:

“A lot of time and work has put for desktop studies, 
engagement/negotiations/strategic programs with various support experts for 
drilling, core extraction and processes through dry-blower system 
development and other activities. I have ready third parties that are will 
invest both time and finances to continue exploration activities on the lease 
once this ongoing matter is resolved.”

In relation to that:

i. the suggestion that “a lot of time and work has been put in” is not borne 

out by the expenditure reports for the expenditure year in question;

ii. there are no further details in relation to “third parties” who might be 

willing to invest time and finance to continue exploration.
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17 Mxolisi in his statutory declaration states:

“As a fall back plan I negotiated one small scale worker who has leases 
around the Cobra area Mr Jim Miller to use his equipment for bulk sampling.
Mr Miller was in partnership with another company who had started work 
around his mining leases but ended up having disputes with his business 
partners. As I write this matter is still being resolved. Due to these issues I 
did not go to the lease during the year as it was going to be a waste of both 
time and resources to go there without proper and adequate equipment. I 
would not cart bulk samples all the way to where I live as that will be way 
over my budgeted expenditure and neither will I hire equipment away from 
Cobra as that is very expensive for my budget.

It was on this basis that I even applied for an extension to the lease so that I 
can do proper exploration activities as I have not completed the activities 
applied for in the POW due to reasons mentioned in this letter.”

The extension of time for the renewal of the lease was lodged with the 

Department of Mines on 17 July 2015. It appears therefore that any discussions 

with Mr Miller pre-dated the expenditure year in question, 28 July 2015 to 27 

July 2016.

18 Mr Mxolisi’s response goes on to say:

“I have negotiated with Mr Garry Oreb from Perth who will do some drilling 
in(sic) the lease as he recently purchased a drill rig which he is servicing and 
modifying and this will be used for drilling in my lease this financial year. I 
was told drilling was done the lease whilst the previous owner had the lease 
but no results were published and also a geology study was done by the 
company whom I have spoken to about getting the report and the drill results 
that have not been successful.”

There is nothing further in Mr Mxolisi’s application or the documents filed in 

support thereof, explaining why Mr Oreb’s drill rig is the only rig available to 

carry out work on his lease.

19 Mr Mxolisi’s response also refers to -

“I spent over 100 hours on this machine doing some tests with Mr Wieclow 
using some of the material that we collected from the lease”.

This references his purported work with Mr Wieclow in developing a dry 

blower suitable for use on his tenement. It is clear from the contents of the
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Form 5 reports that this 100 hours was not spent during the relevant year as 

Form 5 filed shows expenditure only in the following areas:

Rent and Rates $ 651.35
Administration $2500.00

Total $3151.35

There is no claim made for exploration activities and or mining activities. 

Nothing has been done for the twelve months in question.

20 In light of the above it is my view that there is no satisfactory material put 

before me to demonstrate an arguable case for any application for exemption 

from expenditure.

21 In light of the above the application for extension of time is refused.
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