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Introduction 

1. On 14 July 2017 the Applicant applied for Miscellaneous Licence L46/129. 

2. On 18 July 2017 Ms Drage lodged an Objection (510651).  The Objection is 

based on the assertion that L46/129 will interfere with the native title rights of 

Ms Drage and others on the basis of their membership in the Wunna Nyiyaparli 

People. 

3. On 14 August 2017 the Wunna Nyiyaparli People lodged an Objection 

(512571).  It appears that the purpose of this Objection is to regularise who 

ought to be the correct objector.  It seems it was always Ms Drage’s intention 

that she was a representative of the Wunna Nyiyaparli People.  Objection 

512499 raises the same grounds as Objection 510651 and in reality simply 

reflects that it is the Wunna Nyiyaparli People who are objecting rather than 

Ms Drage in her own right. 

4. Objection 512499 was lodged outside the prescribed period.  As a consequence, 

leave to extend time is required. 

5. The applicant opposes the granting of leave to extend time.  Further, the 

applicant has also lodged an Interlocutory Application seeking that Ms Drage’s 

objection be summarily dismissed.   

6. The applicant’s contention is that because the Wunna Nyiyaparli People’s 

native title claim has been dismissed, granting leave to extend time to lodge a 

late objection would be pointless. 

7. The applicant says further that, as Ms Drage’s objection seeks also to assert her 

purported native title rights based on her membership of the Wunna Nyiyaparli 

People, her objection also has no prospect of success and should be dismissed. 

8. The applicant advances a further ground in opposition to the application to 

extend time; namely, that the Wunna Nyiyaparli People is not a “person” for 

the purposes of the Mining Act 1978 (WA) (“the Act”) and therefore the 
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objection is incompetent.  For present purposes I do not need to consider that 

ground. 

9. On behalf of both objectors it is said that the Wunna Nyiyaparli People’s native 

title claim has not been dismissed.  Reliance is placed on two matters.  First, 

reference is made to the Commonwealth Courts Website wherein it is recorded 

that the status of Petersen & Ors v State of Western Australia & Ors; WAD 17 

of 2017 [2017] FCA 1056 is “open”.  The extract of the Commonwealth Courts 

website is not dated.  Accordingly, it is not apparent when the extract was 

downloaded. 

10. Second, it is said that as Order 2 of the orders made by McKerracher J on 

5 September 2017 in WAD 17 of 2017 provides for submissions for relief 

within 28 days with Order 3 providing a further 28 days for submissions in 

response, WAD 17 of 2017 has not been finalised. 

11. The parties have agreed that the applications before me are to be determined on 

the papers.  All of the parties have had the opportunity to provide evidence and 

submissions. 

The status of the Wunna Nyiyaparli People’s Native Title Claim 

12. In order to resolve the competing contentions advanced by the parties it is 

necessary to examine the history of the Wunna Nyiyaparli People’s native title 

claim. 

13. On 30 March 2012 the Wunna Nyiyaparli People’s native title claim (Federal 

Court file no.WAD 22/2012) was registered pursuant to s190A of the Native 

Title Act 1993 (C’wlth) (“the NTA”). 

14. As Warden Wilson observed in Zanthus Resources Pty Ltd & Ors Mineralogy 

Pty Ltd 1 : 

                                                           
1 [2014] WAME 20 
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“The combined effect of ss24MD(6A), 253, 226,233(1)(c) and 227 of the 
NTA is that the grant of a miscellaneous licence under any legislation 
including the Act, can only be effected by giving to any registered native 
title claimant the same ‘procedural rights’ as would be available to a 
person with a freehold estate in fee simple” 

15. On 16 December 2016 White J handed down Peterson on behalf of the Wunna 

Nyiyaparli People v State of Western Australia (WAD 22/2012) [2016] FCA 

1528.  That decision was directed to the resolution of the following separate 

question: 

“Was the paternal grandmother (that is, father’s mother) of William (Bill) 
Coffin (born circa 1903), being a woman described by Wunna Nyiyaparli 
Applicant as Maggie, a Nyiyaparli person, that is, a person descended from 
Nyiyaparli ancestors or possessing rights and interests in the land and the 
waters comprised in the area of the Wunna Nyiyaparli claim and with a 
connection to that land and waters, both in accordance with traditional 
laws acknowledged and traditional customs observed by the Nyiyaparli 
People?” 

16. The separate question was significant in that the Wunna Nyiyaparli claimant 

group claimed descent from Bill Coffin and asserted that he had obtained his 

Nyiyaparli identity through his paternal grandmother, Maggie.  Thus Maggie’s 

status as a Nyiyaparli person was central to the Wunna Nyiyaparli claim. 

17. As the programming orders made by Barker J when the separate question was 

set down for hearing stipulated, in the event that the separate question was 

answered in the negative, the Wunna Nyiyaparli’s claim (WAD 22/2012) 

should be dismissed. 

18. Ultimately, White J answered the separate question in the negative and 

dismissed the Wunna Nyiyaparli’s application WAD 22/2012. 

19. On 30 January 2017 Ms Betty Peterson, Ms Drage, Mr Ernest Coffin and 

Ms Ailsa Roy on behalf of the Wunna Nyiyaparli People lodged an appeal 

(alleging a denial of natural justice) against the decision of White J. 

20. That appeal was the subject of a decision by McKerracher J on behalf of the 

Full Federal Court in Peterson & Ors v State of Western Australia & Ors 
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(WAD 17 of 2017), in which the appeal was dismissed.  It is this appeal that 

the objectors say remains unresolved. 

21. McKerracker J made the following orders with respect to WAD 17 of 2017 on 

5 September 2017: 

“The Court Orders that: 

1. The appeal be dismissed. 

2. Submissions, if any, as to any additional relief to which the respondents 
contend they may be entitled not exceeding three pages be filed and served 
within 28 days. 

3. Submissions in response, not exceeding three pages are to be filed and 
served within 28 days thereafter. 

4. Unless the Court otherwise orders, any remaining issue will be determined 
on the papers”. 

22. While it is apparent that Ms Drage and others acting on behalf of the Wunna 

Nyiyaparli People (who were unrepresented) may have been confused by the 

Orders, it is clear that Orders 2 and 3 are directed to the question of relief and 

in no way render the dismissal of the appeal (Order 1) as conditional or 

otherwise pending. 

23. As the affidavit of Neil Philip Gentilli sworn 20 October 2017 confirms, the 

Federal Court Website records WAD 22/2012 (the Wunna Nyiyaparli native 

title claim) was dismissed as was WAD 17 of 2017 (the Appeal).  Moreover, 

the affidavit of Anna Oxford sworn on 11 October 2017 annexes an Extract 

from the Schedule of Native Title Applications from the National Native Title 

Tribunal (“the NNTT”).  The extract confirms that the Wunna Nyiyaparli claim 

was dismissed on 16 December 2016 and removed from the Register of Native 

Title Claims on 22 December 2016.  This is consistent with the decision of 

White J (see [2016] FCA 1528) with respect to the separate question delivered 

on 16 December 2016. 
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24. Based on my review of the decisions of the Federal Court and the extracts from 

Federal Court Website and the NNTT Website, I am satisfied that neither 

Ms Drage nor the Wunna Nyiyaparli People have native title or a registered 

native title claim over the land the subject of L46/129. 

Can the Objectors Re-litigate the Same Issue? 

25. I have given consideration to whether in this Court either Ms Drage or the 

Wunna Nyiyaparli People could seek a finding that they have native title rights 

or otherwise rely on any purported native title rights notwithstanding the 

determination made by the Federal Court.  In my view there are two obstacles 

to such a course of action.  First, s81 of the NTA stipulates: 

“The Federal Court has jurisdiction to hear and determine applications 
filed in the Federal Court that relate to native title and that jurisdiction is 
exclusive of all other courts except the High Court.” 

26. Second, a question arises as to whether the objections lodged by Ms Drage and 

the Wunna Nyiyaparli People constitute an abuse of the process.   

27. Tottle J in Atma Nominees Pty Ltd as Trustee for the Badjyn Investment 

Trust and the H&B Farm Trust 2 summarised what was said by Beech J in 

Stewart v Biodiesal Producers Ltd 3 with respect to the doctrine of estoppel: 

“The basic principle is clear: the final decision in a case estops or 
precludes any party to the litigation from disputing against any other party 
in later litigation the correctness of the earlier decision, except on appeal. 
The same claim cannot be raised again between them: Spencer Bower, 
Turner & Handley, The Doctrine of Res Judicata (3rd ed, 1996) [2], [9]. 
Two policy considerations underpin this basic principle: first, the interest 
of the community in the termination of disputes and in the finality and 
conclusiveness of judicial decisions; second, the interest of litigants in 
being protected from the vexatious repetition of civil actions or criminal 
proceedings. 

When a case is litigated to judgment and upheld the cause of action 
merges in the judgement and it loses its separate existence. This is 
described as 'merger in judgement'. It is to be contrasted with what is 
sometimes termed 'cause of action estoppel', which applies to preclude a 
party from raising the same claim again in later litigation, whether the 

                                                           
2 [2017]WASC 30 at [24]-[27] 
3 [2009] WASC 145 [6]-[21] 
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claim in the earlier action succeeded or failed. The distinction between res 
judicata by merger in the judgment and cause of action estoppel on the 
one hand and 'issue estoppel' was explained by Diplock LJ in Thoday v 
Thoday [1964] 1 All ER 341, 352 as follows: 
 
The particular type of estoppel relied upon by the husband is estoppel per 
rem judicatam. This is a generic term which in modern law includes two 
species. The first species, which I will call 'cause of action estoppel', is 
that which prevents a party to an action from asserting or denying, as 
against the other party, the existence of a particular course of action, the 
nonexistence or existence of which has been determined by a court of 
competent jurisdiction in previous litigation between the same parties. If 
the cause of action was determined to exist, i.e., judgement was given upon 
it, it is said to be merged in the judgement… If it was determined not to 
exist, the unsuccessful plaintiff can no longer assert that it does; he is 
estopped per rem judicatam… The second species, which I will call 'issue 
estoppel', is an extension of the same rule of public policy. There are many 
causes of action which can only be established by proving that two or 
more different conditions are fulfilled. Such causes of action involves 
many separate issues between the parties as there are conditions to be 
fulfilled by the plaintiff in order to establish his cause of action; and there 
may be cases where the fulfilment of an identical condition is a 
requirement common to two or more different causes of action. If in 
litigation upon one such cause of action any of such separate issues as to 
whether a particular condition has been fulfilled is determined by a court 
of competent jurisdiction, either upon evidence or upon admission by a 
party to the litigation, neither party can, in subsequent litigation between 
one another upon any cause of action which depends upon the fulfilment of 
the identical condition, assert that the condition was fulfilled if the court 
has in the first litigation determined that it was not, or deny that it was 
fulfilled if the court in the first litigation determined that it was. 

The constituent elements of res judicata estoppel are identified in Spencer 
Bower, Turner & Handley Res Judicata (3rd ed, 1996) [19] as follows:  

(i) the decision was judicial in the relevant sense;  

(ii) it was in fact pronounced; 

(iii) the tribunal or court had jurisdiction over the parties and the subject 
matter; 

iv) the decision was -  

(a) final, and  

(b) on the merits; 

(v) it determined the same question as that raised in the later litigation; 
and  

(vi) the parties to the later litigation were either parties to the earlier 
litigation or their privies, or the earlier decision was in rem”. 
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28. As Buss JA (as he was then) remarked in Sheraz Pty Ltd v Vegas Enterprises 

Pty Ltd 4: 

“… a court has inherent or implied power to prevent misuse of its 
procedures in a manner which, although not inconsistent with the literal 
applications of its procedural rules, would nevertheless be manifestly unfair 
to a party in litigation … or would otherwise bring the administration of 
justice into disrepute among right thinking people.” 

29. His Honour went on to say 5: 

“It is well established by a long line of authority … that the principles of 
abuse of process are not confined by doctrines of res judicata, issue 
estoppel and Anshun estoppel.  A court may invoke those principles to 
prevent attempts to litigate an issue which should have been litigated in 
earlier proceedings, as well as to prevent attempts to re-litigate an issue 
which has, in substance, been litigated and determined in earlier 
proceedings.” 

30. In Rogers v The Queen, McHugh J points out that while estoppel involves the 

same parties or privies, even where an estoppel cannot be established for that 

reason the proceedings may still be unjustifiably oppressive because it is sought 

to litigate an issue that has already been disposed of by earlier proceedings. 6   

31. McHugh J 7 referred in particular on Reichel v Magrath 8  wherein an appellant 

had lost an action against the Bishop and others seeking, inter alia, a 

declaration that he was vicar of a benefice.  Subsequently, the respondent was 

appointed to the benefice and brought an action against the appellant seeking a 

declaration that he was the vicar of the benefice.  By his defence the appellant 

set out the same case as that on which judgment had been entered against him 

in the first case.  As the parties were different no estoppels could arise.  

However, as the appellant was seeking to re-litigate the very issues on which 

judgment had been given against him, the House of Lords held that the 

appellant’s defence was an abuse of process. 

                                                           
4 [2015] WASCA 4 at [8] referring to Jeffrey & Katavskas Pty Ltd v SST Consulting Pty Ltd (2009) 239 CLR 75 [27]-[28] 
5 at [11] 
6 [1994] 181 CLR 251 at 286-287 
7 at p287 
8 [1889], 14 App Cas 665 
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32. This issue was also considered by the New South Wales Court of Appeal in 

Rippon v Chilcotin 9 wherein Handey JA said: 10 

“The accountants were not parties to the action in the Supreme Court, nor 
were they privies of the vendor, and they cannot claim the benefit of any 
cause of action estoppel or issue estoppel.  See James Hardie & Co Pty 
Ltd v Barry [2000] NSWCA 353; (2000) 50 NSWLR 357, 362 per 
Spigelman CJ.  However in Reichel v Magrath (1989) 14 App Cas 665 the 
House of Lords held that a defence which was not barred by res judicata 
estoppel may nevertheless be struck out as an abuse of process.  Lord 
Halsbury said at 668: 

‘…it would be a scandal to the administration of justice if, the same 
question having been disposed of by one case, the litigant were to be 
permitted by changing the form of the proceedings to set up the same case 
again … There must be an inherent jurisdiction in every Court of Justice 
to prevent such an abuse of its procedure …’”. 

33. His Honour 11 also referred to what was said by Hunt CJ at CL in Haines v 

Australian Broadcasting Corporation 12: 

“There are obviously limitations to striking out pleadings or causes of 
action as an abuse of process upon the basis stated in Reichel v Magrath 
… The issue determined in the earlier case which is sought to be litigated 
in the later case must be one which the party propounding it in the latter 
lost in the former ..,. It must be an issue which was necessarily determined 
in the earlier case, and one of importance to the final result.  It must have 
been properly argued – by which I mean that … the tribunal which 
decided it was an appropriate one to do so, that the parties were 
appropriate contradictors and that the issue was regarded by them as one 
of importance … In normal circumstances the decision disposing of the 
issue must have been a final one … There may also be circumstances in 
which, notwithstanding the absence of an appeal, it is clear that the earlier 
decision has overlooked some binding authority, or that it has caused the 
unsuccessful party a manifest injustice … all the circumstances of the 
determination in the earlier case may be considered …”. 

34. As Handley JA observed, Reichel has been followed by the High Court in 

Walton v Gardiner 13 and Rogers 14.  Both Rippon and Reichel were referred 

to with approval in Sheraz 15. 

                                                           
9 [2001] NSWCA 142 
10 (with whom Mason P & Heydon JA agreed) at [15] 
11 at [31] 
12 [1995] 43 NSWLR 404 at p414 
13 (1993) 127 CLR 378 at p393 
14 (supra) at p287-8 
15 (supra) per Buss JA at [12] 
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35. It is clear that that separate question argued before White J in WAD 22/2012 

finally determined the issue as to whether Ms Drage and the Wunna Nyiyaparli 

People hold native title over the ground in question.  It is also evident that the 

Federal Court had jurisdiction to hear the matter. 

36. Not only does this Court not have jurisdiction to determine that issue, but in my 

view, it would be an abuse of process to allow the objectors to re-litigate it in 

proceedings in this Court.  The existence of native title or a registered native 

title claim is fundamental to the grounds of objection that L46/129, if granted, 

would infringe those native title rights.  That issue having already been 

determined, it cannot now provide the basis for an objection in this Court. 

37. To find otherwise would, in my view, bring the administration of justice into 

disrepute by undermining the finality of the decisions made by the Federal 

Court.  It would also be manifestly unfair to the applicant.  Although the 

applicant was not a party in the determination of the separate question in WAD 

22/2012, it was a party to the appeal in WAD 17 of 2017. 

38. In Re Ward and Heaney; ex parte Serpentine-Jarrahdale Ratepayers 

Association 16 Franklyn J confirmed that whether an objector is given an 

opportunity to be heard is a matter for the exercise of discretion by the 

Warden.17 

39. Further, in Cazaly Iron Pty Ltd v Hamersley Resources Limited and Others 18 

Warden Calder observed: 

“A Warden may refuse to give an Objector an opportunity to be heard in 
circumstances where the Warden considers that no purpose would be served 
by doing so.  That there is no purpose may arise in many circumstances, 
including, but not only, the circumstance where the refusal to allow the 
opportunity to be heard is in respect of matters or issues which have no 
relevant merit or in respect of which, even if they had merit, no purpose 
would be served.” 

                                                           
16 (1997) 18 WAR 320 at p331B 
17 See s43 Mining Act 1978 (WA) 
18 (2008) WAMW 9 
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So far as the application for summary judgment with respect to Mrs Drage’s objection 

is concerned, the law was set out by the High Court in Agar v Hyde 19: 

“It is of course, well accepted that a court whose jurisdiction is regularly 
invoked … should not decide the issues raised in those proceedings in a 
summary way except in the clearest of cases.  Ordinarily, a party is not to be 
denied the opportunity to place his or her case before the court in the ordinary 
way, and after taking advantage of the usual interlocutory processes.  The test to 
be applied has been expressed in various ways but all of the verbal formulae 
which have been used are intended to describe a high degree of certainty about 
the ultimate outcome of the proceedings if it were allowed to go to trial in the 
ordinary way”. 

Conclusion 

40. In my view, it is clear that neither Ms Drage nor the Wunna Nyiyaparli People 

have either a registered native title claim or native title over the land in 

question.  Accordingly, there would be no point granting the Wunna Nyiyaparli 

People leave to extend time to lodge an objection as that objection has no 

prospect of success.  Although, Ms Drage’s objection was lodged within the 

prescribed time, it too has no prospect of success and should be dismissed. 

It follows from what I have said that: 

1) the application by the Wunna Nyiyaparli People for leave to extend time 

(512571) to lodge Objection 512499 is refused; and 

2) Objection 510651 is dismissed. 

 

 

 

____________________________ 
Warden J O’Sullivan 
 
6 December 2017 

                                                           
19 (2000) 201 CLR 552 per Gaudron, McHugh Gummow and Hayne JJ at 575-576 




