
[20171 WAMW 7B

JURISDICTION : MINING WARDEN

LOCATION : PERTH

CITATION : Carnegie Gold Pty Ltd v Gerard Victor Brewer

CORAM : WARDEN A MAUGHAN

HEARD : 22 May 2017

DELIVERED : 15 June 2017

FILE NO/S : Applications for exemption 461849 and 461850 
Objections 489844 and 489843
Applications for forfeiture 460238 and 460239

TENEMENT NO/S : Mining Lease 16/470 and 30/102

BETWEEN : CARNEGIE GOLD PTY LTD 
(Applicant)

AND

GERARD VICTOR BREWER 
(Respondent)

Catchwords: Practice and procedure - Application for exemption 
from expenditure commitments — Commitment met — 
Finding by Warden that application misconceived — 
Whether further hearing pursuant to si02(5) Mining 
Act 1978 required.

Carnegie Gold Ptv Ltd V Gerard Victor Brewer 7B.Docx
Page 1



Legislation:

[2017] WAMW 7B

• Mining Act 1978 (WA)
© Mining Regulations 1981 
© Interpretation Act 1984 (WA)

Cases referred to:

© St Barbara Ltd v The Minister for Energy, Resources, Industry and 
Enterprises [2008] WASCA 248

© Re Warden French; ex parte Serpentine - Jarradale Rate Payers and 
Residents Association 11 WAR at 315.

1. Application for Exemption from Expenditure Condition recommended for 
refusal.

Represen tation:

Counsel:

Result:

Applicant
Objector

Mr T O’Leary 
Mr G Lawton

Solicitors:

Applicant
Objector

Gilbert & Tobin 
Lawton Lawyers

Carnegie Gold Pty Ltd V Gerard Victor Brewer 7B.Docx
Page 2



REASONS FOR DECISION
(Amended s!42 Minins: Act)

[2017] WAMW 76

Introduction

1 In Carnegie Gold Pty Ltd v Gerard Victor Brewer [2017] WAMW 7 the 

following preliminary question was posed:

i. Whether on a proper construction of the Mining Act 1978 (WA), a holder 

of a mining tenement may apply for and be granted pursuant to section 

102 of Mining Act 1978 (WA) an exemption from expenditure conditions 

relating to the tenement in circumstances where the tenement holder has 

lodged a Form 5 Expenditure Report in which is the record expenditure 

and an amount that meets or exceeds the minimum expenditure 

commitment for the relevant tenement year.

2 Having considered the appropriate legislation I reached the conclusion the 

answer should resolved in the negative.

3 The preliminary question having been answered the parties now come before 

me to determine the basis on which the proceedings ought to be progressed.

4 The Objector to Exemption, Mr Brewer, submits that I should make a 

recommendation to the Minister on the basis of the decision made by me in the 

aforementioned preliminary question without the necessity for a further 

hearing.

5 The Applicant for Exemption, Carnegie Gold Pty Ltd, submits that I am 

obliged to hold a hearing, consider the balance of the grounds for the 

exemption application and thereafter make that recommendation to the Minister 

which would include, reference to my decision on the preliminary question.

6 The parties have filed the following submissions for my consideration:

i. Gerard Victor Brewer - 21 April 2017

18 May 2017
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Carnegie Gold Pty Ltd - 11 May 2017

[20171 WAMW 7B

ii.

7 The parties have also had the opportunity to speak to their submissions in the 

course of the hearing conducted before me in the Perth Warden’s Court on 

22 May 2017. At the conclusion of that hearing I reserved my decision. These 

are my reasons.

8 Section 102 of the Mining Act 1978 deals with applications for exemptions for 

expenditure conditions. It provides at section 102(5) and (6):

“(5) An application for exemption -

(a) Where an objection to the application is lodged, shall be heard by 
the Warden; but

(b) Otherwise, shall be forwarded to the Minister for determination by 
the Minister (6);

(6) The Warden shall as soon as practicable after hearing of the application 
transmit to the Minister for his consideration the notes of evidence and any 
maps or other documents referred to therein and his report recommending 
the granting or refusal of the application and setting out his reasons for 
that recommendation. ”

9 I accept that by the use of the word “shall” in section 102(5)(a) that I do not 

have a discretion as to whether to hear an application for exemption. Rather it 

is a function that must be performed - section 56 of the Interpretation Act 1984 

(WA).

10 The extent to which I have to “hear” an application given the determination 

made by me on the preliminary question is the real issue to now be determined 

by me.

11 I pause to observe that clearly the Minister is not bound by any 

recommendation of the Warden. The Minister is however bound by the law. 

My pronouncement on the preliminary question is, as things presently stand, 

the law.
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12 Mr Brewer’s counsel has referred me to the decision of Steytler J in St Barbara 

Ltd v The Minister for Energy, Resources, Industry and Enterprises [2008] 

WASCA 248:

“There is nothing in the Act as it stands (and as it stood at the relevant 
time) that would require the Warden, in every case in which there is an 
objection, to hear and determine the whole of the merits of the application 
regardless of the nature, or merit, of the objection. If the objection raises a 
single point presenting an insuperable obstacle to the application (for 
example, that the application relates to the land that is not open for mining, 
or is outside the State of Western Australia), there is nothing in the words of 
the Act, or in its Scheme, even having regard to the usual aids to 
interpretation, that would lead to the conclusion that the Warden could not 
simply decide that one point without further investigational reports. He or 
she would still have heard and determined the application and his or her 
refusal of it would be no less a refusal on that account. If, on an appeal, the 
Minister was to disagree with the Warden’s conclusion, that might lead to 
inconvenience, in the sense that the Minister might then have to conduct his 
own investigation, and hear evidence and submissions on any wider matters 
in contention. But that, of itself, provides no sufficient warrant for reading 
into the Act a requirement the Warden is, in every case, to investigate, or 
receive evidence and submissions with respect to, every aspect of the merits 
of each application. ”

13 The St Barbara case dealt with an application for a miscellaneous licence and 

objection thereto under sections 42(3) and section 92 of the Mining Act 1978. 

The obligation of the Warden hearing such application is to “hear and 

determine the application”. Mr Brewer submits that that statutory duty is 

analogous to that in section 102(5) and (6) which is to “hear and recommend”. 

With respect I do not agree with Mr Brewer’s submission.

14 As stated by Carnegie Gold Pty Ltd in their submissions St Barbara (Supra) 

was a case where the Warden’s role was to hear and determine applications for 

the granting of miscellaneous licence pursuant to section 92 when read with 

section 42 of the Mining Act. Section 42 provides that the Warden “may” give 

a person who has lodged an objection to the granting of an application “an 

opportunity to be heard”. This is to be contrasted with the use of the emphatic 

“shall” in section 102(5) and, the Warden’s obligation to make a 

recommendation under section 102(6).
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15 The role of the Warden in considering applications for exemption was 

considered in Re Warden French; ex parte Serpentine - Jarradale Rate 

Payers and Residents Association 11 WAR at 315.

Justice Kennedy observed, at 317:

"... it appears to me to be not inappropriate, having regard to the 
Minister’s powers under section 111A to permit a filtering of objections 
based upon considerations of the public interest through the Warden, rather 
than simply leaving it to interested parties to make their objections directly 
to the Minister, as no doubt they could do ”.

Justice Ipp in the same case observed, at 328-329:

“The Warden, in making recommendations to the Minister concerning 
mining lease applications, does not exercise a discretion as to “questions of 
policy and principle governing the exploration of mineral deposits in the 
State ”. That is a matter within the province of the Minister. Nevertheless 
there are very good reasons why the Warden shoidd first investigate matters 
of public interest, in open court, with full opportunities for matters to be 
contested and argued, so that the Minister is fully appraised of all relevant 
material that is fairly and publicly been ventilated before making a 
decision. ”

Justice Ipp, went on to say:

"... I wash to make it clear, however, that in my view>, the learned Warden’s 
power to hear the Association’s objections is subject to her being satisfied as 
to standing ...”

16 In my view Justice Ipp’s comments in relation to “standing” are as apt with 

respect to the Applicant for Exemption as they are to the Objector to the 

Exemption Application.

17 Consistent with the aforementioned references in re Warden French (supra) the 

Warden’s role in an Application for Exemption is to make a recommendation 

to the having “filtered” relevant material.

18 In my view:

i the applicant for exemption has been given the opportunity to be heard 

as is contemplated by section 102(5) of the Mining Act 1978. That
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opportunity was in the course of the determination of the preliminary 

question;

ii adopting Justice Steytler’s comments from St Barbara (supra) in my 

view if an Objector raises a single point presenting insuperable obstacles 

to the application (as determined by me in answering the preliminary 

question) there is nothing in the words of the Act that would lead to the 

conclusion that I could not simply decide that one point without further 

hearing or that the recommendation that I made as a consequence thereof 

would be any less a recommendation;

If, on an appeal, my decision and by extension the Minister’s decision 

were found to be wrong, that might lead to inconvenience in the sense 

that further evidence may be required to be heard on the application for 

exemption. That in my view of itself provides “no sufficient warrant for 

reading into the Act a requirement of the Warden is, in every case, to 

investigate or receive evidence and submissions with respect to every 

aspect of the merits of each application”;

iii the preliminary question having been resolved in the negative in my 

view the applicant for exemption has no “standing” as that term has 

contemplated by Justice Ipp in Re Warden French (supra) to ventilate 

matters further;

iv in any event having reached the conclusion that I had with respect to the 

preliminary question the Minister is, in my opinion, bound by that 

decision and would have to refuse any Application for Exemption 

whatever further grounds might be argued by the Applicant;

v the obligation of the Warden is to do anything in the Warden’s opinion 

which will or may facilitate proceedings being conducted and concluded 

efficiently, economically and expeditiously (r 152(1) Mining Regulations 

1981) and it would therefore be inappropriate therefore to allow the

[20171 WAMW 7B
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opportunity for the applicant for exemption to raise any further argument 

before the Warden;

20 Notwithstanding the conclusion I have reached, the Applicant and Objector are 

of course able to make submissions directly to the Minister.

21 In all of the circumstances the Application for Exemption in my opinion ought 

be and is recommended for refusal.

22 As to the question of costs I propose to reserve any order pending the ultimate 

determination of the proceedings by the Minister.
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