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Introduction

1. By application lodged 9 November 2018, the Respondent, Balagundi Gold Pty 

Ltd, (“Balagundi”) seeks an extension of time in which to lodge an application 

for exemption from expenditure. Balagundi is the registered holder of M27/236, 

a mining lease situated 20 kilometres north-east of Kalgoorlie-Boulder.

2. The application was due no later than 16 January 2018, and is therefore 298 days 

out of time.

3. The Applicant, Wayne Van Blitterswyk, (“Mr Van Blitterswyk”) opposes the 

application to extend time. On 20 June 2018, he lodged an application for 

forfeiture alleging the Respondent had failed to meet conditions of expenditure 

for the year ending 17 November 2017. His position is that Balagundi has not 

complied with its obligations under the Mining Act 1978 and his interest is best 

supported by his application for forfeiture being advanced expeditiously.

History

4. M 27/236 was originally granted to Northern Mining Ltd on 18 November 2009 

and subsequently transferred to Balagundi on 10 August 2016.

5. A condition of holding a mining lease is that Balagundi must expend or cause to 

be expended annually an amount on mining or in connection with mining 

dependent upon the minimum commitment set for that lease. If unable to do so, 

Balagundi must apply for a partial or total exemption from expenditure: s 82(1) 

Mining Act 1978.

6. The anniversary date for lodging expenditure reports falls at the end of the year 

from when the lease commenced. Balagundi has 60 days from the end of each 

expenditure year to lodge with the Department of Mines, Industry Regulation 

and Safety a Form 5 Operations Report certifying the expenditure incurred on 

the lease, or to apply for an exemption from expenditure if the lease has failed to
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meet its minimum commitment for that year: Reg 32(1 )(a) and 54(1 a) of the 

Mining Regulations 1981.

7. The anniversary date for M27/236 falls every 17 November. Expenditure reports 

or applications for partial or total exemption are therefore due on or before 

16 January each year.

8. On 15 January 2018, Balagundi lodged its Form 5 Operations Report claiming 

expenditure of $67 322 in the year ending 17 November 2017, when the 

minimum commitment required for that year was $56 100.

9. Balagundi calculated the figure of $67 322 by including work that was actually 

performed and paid for shortly after the expiry of the expenditure year. The work 

had been conducted in late November 2017 and December 2017, and invoices 

paid in December 2017 and January 2018.

10. On 20 June 2018, Mr Van Blitterswyk lodged his application for forfeiture.

11. Balagundi lodged a response to his application for forfeiture on 6 July 2018 

disputing any basis for the allegation. It asserted that it had exceeded its 

expenditure requirement for that year.

12. In September 2018, the parties appeared in the Warden’s Court for a mention 

hearing. Mr Van Blitterswyk informed the court that his application was founded 

on the timing of expenditure incurred. Balagundi then reviewed its records and 

discovered the error.

13. On 9 November 2018, Balagundi lodged an application seeking an extension of 

time to lodge an application for exemption from expenditure. The exemption 

figure sought is $25 690. There is therefore a shortfall in compliance with the 

expenditure condition by $30 410.
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The Law

14. The power of the Warden to extend time for the lodging of a document outside 

of a prescribed period is set out in s 162B of the Mining Act and its exercise is 

one of unfettered discretion.

15. Time limits within legislation have the purpose of promoting clarity and an 

orderly timetable for the doing of acts under those laws. There is a presumption 

those limits should be obeyed. The basis for the power to extend time is to ensure 

that those limits are not so inflexible as to cause injustice.

16. In considering whether to extend time, there is a need to look at the length of the 

delay in the doing of an act within the time prescribed, the reasons for the delay, 

and the prejudice to be caused to the respondent if the extension were granted.1 

The merits of the applicant’s substantive case must also be considered generally 

to determine whether the case is at least arguable, and that the extension of time 

sought is not futile.2 There is no exhaustive list of factors, but these are common 

considerations to guide the exercise of the court’s discretion in such 

applications.3

17. The court must also have some material upon which to base the exercise of its 

discretion. In this case, Balagundi relies upon the affidavit of Adrian Patrick 

Black affirmed 9 November 2018 and a document titled, “Voluntary Particulars 

of Exemption in Favour of Extension of Time” dated 14 June 2019 and prepared 

by its solicitors.

18. In both documents, it is accepted that the error in expenditure was caused by the 

inclusion of work performed outside the expenditure year. In summary, Mr Black 

raises the following points:

1 Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196 per Kennedy J at 198, approved in Girando v 
Girando (1997) 18 WAR 450, and referred to in Jackamarra v Krakouer (1998) 195 CLR 516.
2 Jackamarra v Krakouer, at 540.
3 Di Virgilio v McCleary [2016] WASC 437, per Hall J at [45],
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(i) He is a director of Balagundi and Newexco Pty Ltd (“Newexco”). His role 

is to manage the assets of Balagundi, which includes M 27/236. Balagundi 

engages Newexco to deal with contractors such as Harley Johnston for the 

provision of services.

(ii) He had verbally engaged a geotechnical contractor, Harley Johnston, in 

August 2017.

(iii) Work was not completed by Mr Johnston until November and December 

2017, after the expiry of the tenement year.

(iv) Mr Johnston had asked for payment to be made after the work was 

completed. Mr Black arranged payment to Mr Johnston of $6682 in 

December 2017 and $7946 in January 2018 for auger sampling conducted.

(v) Balagundi received a provisional invoice from Mr Johnston for 

geotechnical analysis on 10 January 2018, with a final invoice received 

on 24 January 2018 in the amount of $13 165.

(vi) On 11 January 2018, Mr Black instructed his tenement managers to 

prepare the Form 5 Operations Report (“Form 5”) based on information 

obtained by him from a review of Balagundi and Newexco’s account 

records.

(vii) On 15 January 2018, Mr Black instructed his tenement managers to lodge 

the Form 5 they had drafted based on the information he had provided 

them. The Form 5 listed total expenditure on M 27/236 as $67 322. This 

figure comprised the $ 14 628 for auger sampling paid to Mr Johnston after 

the expiry of the expenditure year, as well as the geotechnical analysis 

which was invoiced after the expiry of the year ($13 165.78), as well as 

associated expenditure of $ 13 843.
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(viii) On 26 June 2018, Mr Black was notified that an application for forfeiture 

had been lodged. On 6 July 2018, he instructed his legal representative to 

prepare and lodge a response.

(ix) On 7 September 2018, Mr Black instructed his legal representative to 

instruct counsel to appear in the Warden’s Court at a mention hearing.

(x) On 11 September 2018, Mr Black was informed Mr Van Blitterswyk was 

disputing the timing of expenditure.

(xi) Sometime between 11 September and 2 October 2018, Mr Black reviewed 

the expenditure records, and on the latter date, instructed his tenement 

managers to prepare an amended Form 5 and an application for an 

exemption certificate.

(xii) On or around 30 October 2018, Mr Black instructed his legal 

representative to prepare and lodge an application to extend time to lodge 

the exemption application.

19. Counsel for Balagundi submits there is an arguable case for exemption in 

reliance upon sections 102(2)(b), (2)(e), and (3) of the Mining Act. He points to 

the fact that Balagundi undertook capital raising activities in July and August 

2017, which proved to be unsuccessful, and it needed time to evaluate work done 

on the tenement, plan future exploration and mining and raise capital. He also 

argues that the work in fact done by Harley Johnston, albeit in the following 

expenditure year, was work which demonstrates the application of sections 

102(2)(b).

20. As an aside, I observe that regulation 31(1 a) enabled Balagundi to choose 

whether to claim any expenditure incurred in the month of November 2017 in 

the year immediately preceding the anniversary date, or the year after. If some 

of the work was completed in November, as Mr Black’s affidavit attests, then 

that work could have been attributed to the relevant expenditure year, but not that
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performed in December. However, application of this regulation would only 

have narrowed the shortfall in expenditure for that year to a limited extent.

21. Given the nature of the work performed by Harley Johnston, and the fact it 

followed unsuccessful capital raising activities in 2017,1 am prepared to accept 

that the applicant has an arguable case for exemption. The existence of an 

arguable case is just one factor for consideration.

The Reasons for the Delay

22. Errors in expenditure can arise from mere inadvertence, ignorance, from a failure 

to properly undertake relevant enquiries, or from a deliberate misrepresentation.

23. The obligation of a tenement holder to properly certify expenditure in an 

Operations Report is not to be taken lightly. It is a condition of holding a mining 

lease. Regulation 32(2) sets out that it is an offence to give information that the 

person knows is false or misleading in a material respect.

24. The mistake identified by Mr Black is purported to be one of ignorance as to how 

a contractual liability is incurred. It is argued that Mr Black thought that the 

verbal agreement between himself and Harley Johnston in August 2017 that 

work would be done on the lease prior to end of the expenditure year enabled 

him to claim that work as expenditure even when it had not been performed, and 

on the material before me, it would seem no payment had then been made for it. 

His belief in that position is then suggested to explain the delay in the discovery 

of the mistake until well after the application for forfeiture was made.

25. It is not clear whether the error made by Mr Black was made out of ignorance as 

to his legal position, out of inadvertence due to a failure to properly review 

records of expenditure or, at the other end of the scale, a deliberate 

misrepresentation.

26. To assess the reason for the delay, it is necessary to look at how the error occurred 

and why it took so long to discover it.
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(i) The Cause of the Error

27. Mr Black’s affidavit is silent on the terms of the verbal contract made. When 

pressed on this at the hearing of this application, counsel for Balagundi 

responded that it was a matter that falls to be determined in the substantive 

application for forfeiture. He drew my attention to the line of authority in this 

court since Richmond v Opciltrend Nominees that the incurring of a liability is 

sufficient for the purposes of expenditure.4 Counsel’s response overlooks the fact 

that the basis for Mr Black’s belief that liability was incurred in August 2017 is 

the very foundation of the reason for the error in expenditure. Mr Black’s 

adherence to that belief over several months is the reason given for the delay in 

lodging an application for exemption.

28. In the aforementioned case, Warden Calder determined that expenditure will 

have occurred if there was a “legally binding obligation” to pay for activities 

carried out on a tenement during an expenditure year, but no money had yet been 

transferred.5 His Honour held that the phrase “expend or cause to be expended” 

in regulation 15 could be broadly construed to include liability for work 

performed but not yet paid, and that such an interpretation would be consistent 

with the purposes of the Mining Act - that is, to encourage the use of land the 

subject of the tenement for mining or exploration or prospecting.6 The problem 

in this instance is that, for one reason or another, the work was unable to be 

performed until after the conclusion of the expenditure year.

29. When the cause of the error giving rise to the delay is scrutinised, there is a 

troubling lack of detail given as to the basis for a belief in liability.

(ii) The Level of Review Prior to Preparing the Operations Report

30. Mr Black’s claim that he personally reviewed the records of Balagundi and 

Newexco on or about 11 January 2018 does not sit well with his later assertion

4 Richmond v Opaltrend Nominees (unreported, Perth Warden’s Court, 7 October 1999).
5 Supra, at 17.
6 Ibid.
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that he did not realise the error until preparing the defence for the application for 

forfeiture in September 2018. Paragraphs 28 and 29 of his affidavit state that his 

careful review of the expenditure records at that time caused him to determine 

that the work could not be included because it . .had been completed and paid 

for after the tenement year...(T/c).” If a careful review of the records in 

September 2018 crystallised the discovery of the error, the review in January 

2018 must only have been cursory.

(iii) The Payment of Invoices Prior to Preparing the Operations Report

31. Mr Black states Balagundi paid invoices on 24 December 2017 and 8 January 

2018 to Harley Johnston for the work performed after the expiry of the 

expenditure year. He then instructed his tenement manager days afterward on 

11 January 2018. Again, without more detail as to the basis for Mr Black’s error 

as to liability, I am left wondering why the payment of invoices to Harley 

Johnston so soon before Mr Black’s review of the accounts did not prompt him 

to verify whether that expenditure was actually claimable.

(iv) Delay in Reviewing the Account Records

32. Even if I proceed on the basis that Mr Black did honestly and reasonably believe 

that a liability was incurred to Mr Johnston in August 2017, Balagundi does not 

explain why it took so long to review its records and take advice as to whether 

the expenditure claimed was appropriate. To suggest that the error was not 

realised until Mr Van Blitterswyk offered a clue in September 2018 during a 

Warden’s Court mention hearing is not helpful to this application. It signals to 

the court that at no time between January and September 2018 did it occur to 

Balagundi to check their position, and even after Mr Van Blitterswyk put the 

company on notice as to the timing of expenditure, it took a further month to 

carefully review the records and another month to lodge the appropriate 

application. One wonders whether the error would ever have been identified had 

Mr Van Blitterswyk not assisted in that regard.
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Prejudice

33. Prejudice to the respondent is a significant factor counting against an extension 

of time, while the mere absence of prejudice to the respondent is not of itself a 

sufficient basis for the extension to be granted.7

34. Balagundi argues there is no prejudice to be caused to Mr Van Blitterswyk if the 

application for extension of time was granted, as he would then be able to lodge 

an objection to the exemption certificate being granted, and then prosecute his 

application for forfeiture. Balagundi argues further that if the extension of time 

was refused, it would be prejudiced by the need to defend a prima facie case for 

forfeiture.

35. It is true that denial of this application will bring forth the forfeiture proceedings, 

at which the Warden will hear the plaint of non-compliance and decide whether 

the alleged non-compliance is of a material respect or of sufficient gravity to 

warrant forfeiture. Balagundi would get an opportunity to advance its argument 

against forfeiture in full on that occasion. If the extension was granted, Mr Van 

Blitterswyk would be disadvantaged by having to argue further opposition to the 

exemption before even getting to prosecute his application for forfeiture, and in 

that time, Balagundi would have had more opportunity to improve its position 

regarding activities on the tenement. As an assessment of the case for forfeiture 

would involve an analysis of the work or plans in place since the end of the 

tenement year the subject of the plaint (November 2017) and the forfeiture 

hearing, there is quite a period of time within which Balagundi could argue that 

it has mitigated any alleged non-compliance.

36. On the other hand, this period of opportunity for Balagundi is theirs to hold as 

current tenement holders. A difficulty for Mr Van Blitterswyk to overcome at 

the forfeiture hearing will be the fact that it would seem that significant work in

7 Di Virgilio v McCleary, supra at [42], citing Hunter Valley Developments v Cohen (1984) FCR 344.
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connection with mining was undertaken by Harley Johnston very soon into the 

2018 expenditure year.

Conclusion

37. The time limit prescribed in the legislation is 60 days. The legislature 

contemplated that two months was a reasonable period within which to review 

account records and lodge an Operations Report certifying expenditure or an 

application for an exemption certificate.

38. The delay in this case is significant; the application to extend is 298 days 

overdue. The length of the delay necessitates the applicant put forward a cogent 

reason to extend time.

39. The reason advanced by Balagundi is that its director, Mr Black, held a mistaken 

belief that liability was incurred to geotechnical contractor Harley Johnston 

during the expenditure year, when it seems it was incurred shortly afterward. 

Mr Black’s adherence to that belief is said to explain the delay in lodging this 

application, including for some months after the lodging of the forfeiture 

application.

40. It is incumbent on Balagundi, as tenement holder, to ensure a record of 

expenditure is lodged on time and correctly. It did not do that, and it has failed 

to explain in detail how that error was made, how payments to the relevant 

contractor and a review of accounts prior to lodging the Operations Report did 

not draw attention to the error and what reviews, if any, were done between 

January and September 2018 which may have discovered that error.

41. As Warden O’Sullivan observed recently in Black Range Mining Pty Ltd v 

Mesa Minerals Limited, the objects of the Mining Act are unlikely to be served 

by tenement holders lodging inaccurate Operations Reports only to seek to 

extend time to lodge an exemption when a forfeiture application prompts a
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review of those reports. Absent a good reason for the error and the delay, it is a 
practice that ought to be discouraged.8

42. While I accept that Balagundi has an arguable case for exemption, and the 
forfeiture proceedings will canvass in full the arguments for and against 
forfeiture, I conclude that Balagundi’s explanation for the cause of the error and 
the length of the delay in seeking to extend time to lodge an exemption certificate 
is inadequate.

43. The application to extend time is refused.

6 August 2019

Black Range Mining Pty Lid v Mesa Minerals Limited [2018] WAMW 15 at [48] and [50],
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